Colorado Revised Statutes 2022

TITLE 38

PROPERTY - REAL AND PERSONAL
EMINENT DOMAIN
ARTICLE 1
Proceedings

Cross references: For right-of-way for ditches and flumes, see § 7 of art. XVI, Colo.
Const.; for the taking of property, see §§ 14 and 15 of art. II, Colo. Const.; for payment of fees
for land subject to the Torrens title system, see § 38-36-180.

Law reviews: For article, "Access at Last: The Use of Private Condemnation", see 29
Colo. Law. 77 (Feb. 2000); for article, "Resolving Access Disputes with Conservation Tools",
see 30 Colo. Law. 71 (Dec. 2001); for article, "Eminent Domain Law in Colorado--Part II: Just
Compensation", see 35 Colo. Law. 47 (Nov. 2006); for article, "Kelo Confined--Colorado
Safeguards Against Condemnation for Public-Private Transportation Projects", see 37 Colo.
Law. 39 (March 2008); for article, "Drafting Condemnation Clauses for Leases in Colorado--
Issues and Strategies", see 43 Colo. Law. 57 (Jan. 2014).

PART 1

PROCEEDINGS - REQUIREMENTS AND
LIMITATIONS - DETERMINATION
OF JUST COMPENSATION

38-1-101. Compensation - public use - commission - jury - court - prohibition on
elimination of nonconforming uses or nonconforming property design by amortization -
limitation on extraterritorial condemnation by municipalities - definitions. (1) (a)
Notwithstanding any other provision of law, in order to protect property rights, without the
consent of the owner of the property, private property shall not be taken or damaged by the state
or any political subdivision for a public or private use without just compensation.

(b) (I) For purposes of satisfying the requirements of this section, "public use" shall not
include the taking of private property for transfer to a private entity for the purpose of economic
development or enhancement of tax revenue. Private property may otherwise be taken solely for
the purpose of furthering a public use.

(ID By enacting subparagraph (I) of this paragraph (b), the general assembly does not
intend to create a new procedural mechanism to bring about the condemnation of private
property. By enacting subparagraph (I) of this paragraph (b), the general assembly intends to
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limit only as provided in subparagraph (I) of this paragraph (b), and not expand, the definition of
"public use".

(c) Nothing in this section shall affect the right of a private party to condemn property as
otherwise provided by law.

(2) (a) In all cases in which compensation is not made by the state in its corporate
capacity, such compensation shall be ascertained by a board of commissioners of not less than
three disinterested and impartial freeholders pursuant to section 38-1-105 (1) or by a jury when
required by the owner of the property as prescribed in section 38-1-106. All questions and issues,
except the amount of compensation, shall be determined by the court unless all parties interested
in the action stipulate and agree that the compensation may be so ascertained by the court. In the
event of such stipulation and agreement, the court shall proceed as provided in this article for the
trial of such causes by a board of commissioners or jury.

(b) Notwithstanding any other provision of law, in any condemnation action, without the
consent of the owner of the property, the burden of proof is on the condemning entity to
demonstrate, by a preponderance of the evidence, that the taking of private property is for a
public use, unless the condemnation action involves a taking for the eradication of blight, in
which case the burden of proof is on the condemning entity to demonstrate, by clear and
convincing evidence, that the taking of the property is necessary for the eradication of blight.

(3) (a) Notwithstanding any other provision of law to the contrary, a local government
shall not enact or enforce an ordinance, resolution, or regulation that requires a nonconforming
property use that was lawful at the time of its inception to be terminated or eliminated by
amortization.

(b) (Deleted by amendment, L. 2006, p. 1749, § 1, effective June 6, 2006.)

(4) (a) The general assembly hereby finds and declares that:

(I) The acquisition by condemnation by a home rule or statutory municipality of
property outside of its territorial boundaries involves matters of both statewide and local concern
because such acquisition by condemnation may interfere with the plans and operations of other
local governments and of the state.

(I) In order that each local government and the state enjoy the greatest flexibility with
respect to the planning and development of land within its territorial boundaries, it is necessary
that the powers of a home rule or statutory municipality to acquire by condemnation property
outside of its territorial boundaries be limited to the narrowest extent permitted by article XX of
the state constitution.

(b) (I) Effective January 1, 2004, no home rule or statutory municipality shall either
acquire by condemnation property located outside of its territorial boundaries nor provide any
funding, in whole or in part, for the acquisition by condemnation by any other public or private
party of property located outside of its territorial boundaries; except that the requirements of this
paragraph (b) shall not apply to condemnation for water works, light plants, power plants,
transportation systems, heating plants, any other public utilities or public works, or for any
purposes necessary for such uses.

(IT) Effective January 1, 2004, no home rule or statutory municipality shall either acquire
by condemnation property located outside of its territorial boundaries for the purpose of parks,
recreation, open space, conservation, preservation of views or scenic vistas, or for similar
purposes, nor provide any funding, in whole or in part, for the acquisition by condemnation by
any other private or public party of property located outside of its territorial boundaries for the
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purpose of parks, recreation, open space, conservation, preservation of views or scenic vistas, or
for similar purposes except where the municipality has obtained the consent of both the owner of
the property to be acquired by condemnation and the governing body of the local government in
which territorial boundaries the property is located.

(c) Effective January 1, 2004, the provisions of this subsection (4) shall supersede any
inconsistent statutory provisions whether contained in this title or any other title of the Colorado
Revised Statutes.

(5) For purposes of this section, unless the context otherwise requires:

(a) "Local government" means a county, city and county, town, or home rule or statutory
city.

(b) "Political subdivision" means a county; city and county; city; town; service authority;
school district; local improvement district; law enforcement authority; urban renewal authority;
city or county housing authority; water, sanitation, fire protection, metropolitan, irrigation,
drainage, or other special district; or any other kind of municipal, quasi-municipal, or public
corporation organized pursuant to law.

Source: G.L. § 1058. G.S. C. § 237. R.S. 08: § 2415. C.L. § 6311. CSA: C. 61, § 1.
CRS 53: § 50-1-1. L. 61: p. 370, § 1. C.R.S. 1963: § 50-1-1. L. 84: Entire section amended, p.
972, § 1, effective February 17. L. 2003: Entire section amended, p. 2667, § 2, effective June 6.
L. 2004: (4) added, p. 1747, § 6, effective June 4. L. 2006: (1), (2), and (3) amended and (5)
added, p. 1749, § 1, effective June 6.

Cross references: (1) For jurisdiction of federal court, when properly invoked, see
County of Allegheny v. Frank Mashuda Company, 360 U.S. 185, 79 S. Ct. 1060, 3 L. Ed. 2d
1163 (1959), and Louisiana Power and Light Company v. City of Thibodaux, 360 U.S. 25, 79 S.
Ct. 1070, 3 L. Ed. 2d 1058 (1959); for taking private property for private use, see § 14 of art. II,
Colo. Const.; for taking property for public use, see § 15 of art. II, Colo. Const.

(2) For the legislative declaration in the 2003 act amending this section, see section 1 of
chapter 420, Session Laws of Colorado 2003.

38-1-101.5. Necessity of taking land for pipelines. (1) When a court is determining the
necessity of taking private land or nonfederal public land for the installation of a pipeline, the
court shall require the pipeline company:

(a) To show that the particular land lies within a route which is the most direct route
practicable;

(b) To post a bond with the court equal to double the amount which the court determines
to be the estimated cost of restoring the affected land to the same or as good a condition as it was
in prior to the installation of the pipeline; except that the pipeline company may elect to deposit
cash, negotiable bonds of the United States government or any political subdivision of this state,
or negotiable certificates of deposit of any bank or other savings institution organized or
transacting business in the United States equal to double such cost. Said bond shall not be
released until the court is satisfied that the condemned land has been restored to the same or as
good a condition as existed prior to the installation of the pipeline, and, if the affected land is
productive agricultural land, that the soil which sustains the agricultural activity has been
restored so as to provide for the continuation of such agricultural activity, and that any damages
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awarded by the court have been paid. If the condemned land is adjacent to or in proximity of the
boundary of federal land of comparable use, such bond shall not be released until the company
has restored the land to at least the same reclamation standards and meets such other standards
and requirements for such federal land as required by the laws, rules, and regulations of the
federal government.

(c) To consider existing utility rights-of-way before any new routes are taken if the land
to be condemned is adjacent to existing utility rights-of-way.

(2) When land is condemned for a pipeline, the determination of the amount of
compensation to be received by the landowner shall reflect consideration of the fact that the
condemned land is to be restored as required in this section.

Source: L. 83: Entire section added, p. 1444, § 1, effective June 3. L. 84: (1)(b)
amended, p. 974, § 1, effective April 12.

38-1-101.7. Limitations on the use of right-of-way. (1) No easement or right-of-way
for pipelines shall be used by the owner thereof or employees of such owner for any purpose
other than to construct, lay, install, replace, operate, inspect, maintain, repair, renew, substitute,
monitor, change the size of, and remove certain facilities placed within the easement by such
owner.

(2) The owner of an easement or right-of-way shall mitigate any erosion of the land
within the easement or right-of-way caused by the owner of such easement.

Source: L. 84: Entire section added, p. 975, § 2, effective April 12.

38-1-102. Petition - contents - parties. (1) In all cases where the right to take private
property for public or private use without the owner's consent or the right to construct or
maintain any railroad, spur or side track, public road, toll road, ditch, bridge, ferry, telegraph,
flume, or other public or private work or improvement which may damage property not actually
taken is conferred by general laws or special charter upon any corporate or municipal authority,
public body, officer or agent, person, commissioner, or corporation and the compensation to be
paid for, in respect of property sought to be appropriated or damaged for the purposes
mentioned, cannot be agreed upon by the parties interested; or, in case the owner of the property
is incapable of consenting, or his name or residence is unknown, or he is a nonresident of the
state, it is lawful for the party authorized to take or damage the property so required to apply to
the judge of the district court where the property or any part thereof is situate by filing with the
clerk a petition, setting forth, by reference, his authority in the premises, the purpose for which
said property is sought to be taken or damaged, a description of the property, the names of all
persons interested as owners or otherwise, as appearing of record, if known, or, if not known,
stating that fact, and praying such judge to cause the compensation to be paid to the owner to be
assessed. If the proceedings seek to affect the property of persons under guardianship, the
guardians or conservators of persons having conservators shall be made parties defendant.
Persons interested whose names are unknown may be made parties defendant by the description
of the unknown owners. In all such cases an affidavit shall be filed by or on behalf of the
petitioner, setting forth that the names of such persons are unknown.
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(2) In cases where the property is sought to be taken or damaged by the state for the
purpose of establishing, operating, or maintaining any state house or charitable or other state
institution or improvement, the petition shall be signed by the governor or such other person as
he directs or as is provided by law.

(3) Under the provisions of this section, private property may be taken for private use,
for private ways of necessity, and for reservoirs, drains, flumes, or ditches on or across the lands
of others for agricultural, mining, milling, domestic, or sanitary purposes.

Source: G.L. § 1059. G.S. C. § 238. L. 1885: p. 200, § 1. L. 01: p. 173, § 1. R.S. 08: §
2416. C.L. § 6312. CSA: C. 61, § 2. CRS 53: § 50-1-2. L. 55: p. 368, § 1. C.R.S. 1963: § 50-1-
2. L. 64: p. 265, § 154.

Cross references: For condemnation by tax exempt agency, see § 39-3-134; for taking
private property for private use, see § 14 of art. II, Colo. Const.; for taking property for public
use, see § 15 of art. II, Colo. Const.; for the right-of-way for ditches and flumes, see § 7 of art.
XVI, Colo. Const.

38-1-103. Summons - return - publication. (1) A summons shall be issued and served
and proof of service shall be made in accordance with the Colorado rules of civil procedure. The
contents of such summons shall be in conformity with said rules; except that it shall notify the
respondent or defendant that, upon failure to appear and defend, the court, without further notice,
shall cause the compensation to be determined and title vested in the petitioner according to law.
When it appears that the owners of the property sought to be condemned cannot be personally
served as provided by the Colorado rules of civil procedure, an affidavit shall be filed in said
cause by the petitioner or his attorney, setting forth that the person making such affidavit has
made diligent inquiry and has been unable to learn the whereabouts of such owners.

(2) The court shall then order a notice to be published in some newspaper published in
said county, addressed to such owners, in which notice shall be stated the name of the petitioner,
a full and accurate description of the property sought to be taken or condemned, the purpose for
which such condemnation is asked, the time and place at which such owners are required to
appear, and the title of the court or name of the judge before whom said application is to be
heard. The court shall also fix and determine when said notice shall be made returnable, but in
no case shall it be made returnable in less than thirty days. The same shall be published at least
four times in some weekly newspaper before the return day thereof. If there is no weekly
newspaper published in the county in which such proceedings are had, the court shall direct that
said notice be published in some newspaper, named by him, published in the nearest convenient
place to such county.

Source: G.L. § 1061. L. 1879: p. 58, § 1. G.S. C. § 240. R.S. 08: § 2418. C.L. § 6314.
CSA: C.61,§ 4. CRS 53: § 50-1-4. L. 55: p. 369, § 2. L. 61: p. 370, § 2. C.R.S. 1963: § 50-1-4.

Cross references: For publication of legal notices, see part 1 of article 70 of title 24; for
contents of a summons, see C.R.C.P. 4(c); for personal service in state, see C.R.C.P. 4(e); for
manner of proof of service, see C.R.C.P. 4(h).
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38-1-104. Trial - amendments - rules. No cause shall be heard earlier than thirty days
after service upon the defendant or upon due publication as provided in section 38-1-103. Any
number of separate parcels of property situate in the same county may be included in one
petition, and the compensation for each shall be assessed separately by the same or different
commissions or juries, as the court may direct. Amendment to the petition or to any paper or
record in the cause may be permitted whenever necessary to a fair trial and final determination
of the questions involved. Should it become necessary at any stage of the proceeding to bring a
new party before the court, the court has the power to make such rule or order in relation thereto
as may be deemed reasonable and proper, and also has the power to make all necessary rules and
orders for notice to parties of the pendency of the proceeding and to issue all process necessary
to the execution of orders and judgments as they may be entered.

Source: G.L. § 1062. G.S. C. § 241. R.S. 08: § 2419. C.L. § 6315. CSA: C. 61, § 5.
CRS 53: § 50-1-5. L. 55: p. 370, § 3. C.R.S. 1963: § 50-1-5. L. 85: Entire section amended, p.
1194, § 2, effective June 6.

38-1-105. Adjournment - commission - compensation - defective title - withdrawal
of deposit. (1) The court may adjourn the proceedings from time to time and shall direct any
further notice thereof to be given that may seem proper. The court shall hear proofs and
allegations of all parties interested touching the regularity of the proceedings and shall rule upon
all objections thereto. Unless a jury is requested by the owner of the property as provided in
section 38-1-106, the court shall appoint a board of commissioners of not less than three
disinterested and impartial freeholders to determine compensation in the manner provided in this
article to be allowed to the owner and persons interested in the lands, real estate, claims, or other
property proposed to be taken or damaged in such county for the purposes alleged in the petition.
The court shall fix the time and place for the first meeting of such commissioners. Such meeting
shall be held at least thirty days prior to the date scheduled for the trial to determine
compensation. At the meeting, a voir dire examination shall be conducted by the court and the
parties to determine whether the proposed commissioners are disinterested and impartial
freeholders. If the court determines that any of the proposed commissioners is not disinterested
and impartial, the court shall replace such person and appoint another commissioner, who shall
also be subject to voir dire examination. At the hearing to determine compensation, the court
shall administer an oath to the commissioners, shall instruct them in writing as to their duties,
and, at the conclusion of the testimony, shall instruct them in writing as to the applicable and
proper law to be followed by them in arriving at their ascertainment. The court shall fix
reasonable compensation for the services and expenses of said commissioners and shall provide
the services of a court reporter to record all proceedings had by the commissioners.

(2) The commissioners, before entering upon the duties of their office, shall take an oath
to faithfully and impartially discharge their duties as commissioners, and any one of them may
administer oaths to witnesses produced before them. The commissioners may request the court
or clerk thereof to issue subpoenas to compel witnesses to attend the proceedings and testify as
in other civil cases and may adjourn and hold meetings for that purpose. They may request the
court to make rulings upon the propriety of the proof or objections of the parties. They shall hear
the proofs and allegations of the parties according to the rules of evidence and, after viewing the
premises or other property and without fear, favor, or partiality, shall ascertain and certify the
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proper compensation to be made to said owner or parties interested for the lands, real estate,
claims, or other property to be taken or affected, as well as all damages accruing to the owner or
parties interested in consequence of the condemnation of the same. The commissioners shall
make, subscribe, and file with the clerk of the court in which such proceedings are had a
certificate of their ascertainment and assessment, in which such lands, real estate, claims, or
other property shall be described with convenient certainty and accuracy.

(3) The court, upon the filing of such certificate or returning of a verdict of a jury as
provided in section 38-1-107 and due proof that such compensation and separate sums, if any,
are certified or found to have been paid to the parties entitled to the same or have been deposited
to the credit of such parties in court or with the clerk of the court for that purpose, shall make
and cause to be entered in its minutes a rule describing such lands, real estate, claims, or other
property, such ascertainment or compensation with the mode of making it, and each payment or
deposit of the compensation, a certified copy of which shall be recorded and indexed in the
office of the county clerk and recorder of the proper county in like manner and with like effect as
if it were a deed of conveyance from the owner and parties interested to the proper parties. If
there is more than one person interested as owner or otherwise in the property and they are
unable to agree upon the nature, extent, or value of their respective interests in the total amount
of compensation so ascertained and assessed on an undivided basis by either a commission or a
jury, the nature, extent, or value of said interests shall thereupon be determined according to law
in a separate and subsequent proceeding and distribution made among the several claimants
thereto.

(4) Upon the entry of such rule, the petitioner shall become seized in fee unless a lesser
interest has been sought, except as provided in this section, of all such lands, real estate, claims,
or other property described in said rule as required to be taken, and may take possession and
hold and use the same for the purposes specified in such petition, and shall thereupon be
discharged from all claims for any damages by reason of any matter specified in such petition,
certificate, or rule of said court. No right-of-way or easement acquired by condemnation shall
ever give the petitioner any right, title, or interest to any vein, ledge, lode, deposit, oil, natural
gas, or other mineral resource found or existing in the premises condemned, except insofar as the
same may be required for subsurface support.

(5) If at any time after an attempted or actual ascertainment of compensation under this
article or any purchase or by donation to said petitioner of any lands, real estate, claims, or other
property for purposes specified in the petition it appears that the title acquired thereby, to all or
any part of such lands for the use of such petitioner, is defective or if said assessment fails or is
deemed defective, the petitioner may proceed and perfect such title by procuring an
ascertainment of the proper compensation to be made to any person who has title, claim, or
interest in or lien upon such lands, real estate, claims, or other property and by making payment
thereof in the manner provided in section 38-1-112, as near as may be.

(6) (a) At any stage of such new proceedings or of any proceedings under this article, the
court, by rule in that behalf made, may authorize the petitioner, if already in possession, to use,
and, if not in possession, to take possession of and use, said premises during the pendency and
until the final conclusion of such proceedings and may stay all actions and proceedings against
such petitioner on account thereof, if such petitioner pays a sufficient sum into court, or to the
clerk thereof, to pay the compensation in that behalf when ascertained. The court wherein any
such proceedings are had shall determine the amount such petitioner is required to pay or deposit

Colorado Revised Statutes 2022 Page 7 of 666 Uncertified Printout



pending any such ascertainment. In every case where possession is so authorized, it is lawful for
either party to conduct the proceedings to a conclusion, if the same are delayed by the other
party.

(b) Upon proper application to the court or by stipulation between the parties, the owner
may withdraw from the sum so deposited an amount not to exceed three-fourths of the highest
valuation evidenced or testimony presented by the petitioner at the hearing for possession, unless
the petitioner agrees to a larger withdrawal, if all parties interested in the property sought to be
acquired consent and agree to such withdrawal. Any such withdrawal of said deposit shall be a
partial payment of the amount of total compensation to be paid and shall be deducted by the
clerk of the court from any award or verdict entered thereafter.

(c) The petitioner shall not take possession of the property sought to be taken or
condemned earlier than thirty days after service of the summons upon the defendant, unless the
owner consents to such possession prior to the expiration of the thirty-day period.

Source: G.L. § 1063. G.S. C. § 242. R.S. 08: § 2420. C.L. § 6316. CSA: C. 61, § 6.
CRS 53: § 50-1-6. L. 61: p. 371, § 3. L. 63: p. 476, § 1. C.R.S. 1963: § 50-1-6. L. 66: p. 27, §
1. L. 84: (1) amended, p. 972, § 2, effective February 17. L. 85: (6)(c) added, p. 1194, § 3,
effective June 6. L. 2008: (4) amended, p. 627, § 1, effective August 5.

38-1-106. Jury. The owner of the property involved in any proceeding brought under the
provisions of this article, before the appointment of commissioners, as provided in section 38-1-
105, and before the expiration of the time for the defendant to appear and answer, may demand a
jury of freeholders residing in the county in which the petition is filed to determine the
compensation to be allowed in the manner provided in this article. Such demand may be made in
the pleadings or by a separate writing filed with the clerk. Such jury shall consist of six persons,
unless a larger number is demanded by any party to the proceeding. In no case shall the number
of jurors exceed twelve. Any party so demanding a larger number than six jurors shall advance
the fees for such additional jurors for one day's service according to the rate allowed jurors in the
district court.

Source: G.L. § 1064. G.S. C. § 243. L. 1889: p. 156, § 1. R.S. 08: § 2421. C.L. § 6317.
CSA: C.61,§ 7. CRS 53: § 50-1-7. L. 61: p. 374, § 4. C.R.S. 1963: § 50-1-7. L. 66: p. 30, § 2.

38-1-107. Inspection of premises - expenses - verdict. (1) When the jury has been
selected and the jurors have taken an oath faithfully and impartially to discharge their duties, the
court, at the request of any party to the proceeding and in the discretion of the court, may order
that the jury go upon the premises sought to be taken or damaged, in charge of a sworn bailiff,
and examine the premises in person. Such order shall require the party making such request to
advance a sum, to be fixed by the court in such order, sufficient in the opinion of the court to
defray the necessary expenses of such examination. In default of such party forthwith advancing
such sum, such order shall be held for naught upon such trial before a jury. The court shall
preside in the same manner and with like powers as in other cases. Evidence shall be admitted or
rejected by the court according to the rules of law. At the conclusion of the evidence, the matters
in controversy may be argued by counsel to the jury. At the conclusion of the arguments, the
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court shall instruct the jury in writing. The jury shall retire for deliberation, in charge of a sworn
officer, and when they have agreed upon a verdict the same shall be returned into court.

(2) If the jury fails to agree, it may be discharged by the court. Thereupon another jury
shall be summoned as soon as practicable, in the same manner as before, and like proceedings be
had with such jury or successive juries, until a verdict is had. Any party feeling aggrieved by
such verdict may move before such court for a new trial in the same manner and for the same
causes as in actions at law. The refusal of such court to grant a new trial may be excepted to and
assigned for appeal.

Source: G.L. § 1067. G.S. C. § 246. L. 1889: p. 157, § 3. R.S. 08: § 2424. C.L. § 6320.
CSA: C. 61, § 10. CRS 53: § 50-1-10. C.R.S. 1963: § 50-1-10.

38-1-108. Order of possession. The court, upon such verdict, shall proceed to adjudge
and make such order as to right and justice shall pertain, ordering that the petitioner enter upon
such property and the use of the same, upon payment of full compensation as ascertained. Such
order with evidence of such payment shall constitute complete justification of the taking of such

property.

Source: G.L. § 1068. G.S. C. § 247. R.S. 08: § 2425. C.L. § 6321. CSA: C. 61, § 11.
CRS 53: § 50-1-11. C.R.S. 1963: § 50-1-11.

38-1-109. Intervention - cross petition. Any person not made a party to such
proceeding may become such by filing a cross petition at any time before the hearing, setting
forth that he is an owner or has an interest in the property sought to be taken or damaged by the
petitioner and stating the character and extent of such interest. The rights of such person shall
thereupon be fully considered and determined. Except for such cross petition, there shall be no
written pleadings on the part of any party to the proceeding, but, at the hearing provided for in
section 38-1-105, the court shall hear and dispose of all objections that may be raised touching
the legal sufficiency of the petition or cross petition or the regularity of the proceedings in any
other respect. In case any person or corporation at any time or in any manner succeeds to the
right of any party in the subject matter of the proceeding, such proceeding shall not abate
thereby, but such person or corporation, upon motion and upon proof of the fact of such
succession, shall be substituted for such party as a party to the proceeding.

Source: G.L. § 1069. G.S. C. § 248. L. 1889: p. 158, § 4. R.S. 08: § 2426. C.L. § 6322.
CSA: C. 61, § 12. CRS 53: § 50-1-12. C.R.S. 1963: § 50-1-12.

38-1-110. Appellate review. In all cases, upon final determination thereof in the district
court, the judgment is subject to appellate review as provided by law and the Colorado appellate

rules.

Source: G.L. § 1070. G.S. C. § 249. R.S. 08: § 2427. C.L. § 6323. CSA: C. 61, § 13.
CRS 53: § 50-1-13. C.R.S. 1963: § 50-1-13. L. 64: p. 266, § 156.
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38-1-111. Possession pending appeal. In cases in which compensation is ascertained, if
the owner of the property taken or affected prosecutes an appeal as provided by law and the
Colorado appellate rules, the petitioner may pay into court or to the clerk thereof the amount of
compensation ascertained and awarded for the use of the owner and shall thereupon be entitled
to take possession and use the property taken or affected the same as if no such appeal had been
taken. The money so deposited shall remain on deposit until such appeal has been heard and
determined. If the owner elects to receive such money before the determination of said appeal,
the appeal shall thereupon be dismissed so far as such owner is concerned. If the appeal is taken
by the petitioner, the amount of compensation shall nevertheless be paid into court or to the clerk
thereof for the use of the owner of the property condemned or affected before such petitioner has
the right to take possession of and use said property so condemned or affected. Such
compensation may be paid to such owner, at any time before the determination of such appeal,
upon the execution and delivery of a good and sufficient bond by such owner with good and
sufficient sureties, to be approved by said court, in a sum double the amount of such
compensation, conditioned that such owner will pay and refund to such petitioner all or such part
of said sum as said owner may be required or adjudged to pay said petitioner, together with the
cost of said appeal.

Source: G.L. § 1071. G.S. C. § 250. R.S. 08: § 2428. C.L. § 6324. CSA: C. 61, § 14.
CRS 53: § 50-1-14. C.R.S. 1963: § 50-1-14.

38-1-112. Payment to clerk or owner. Payment of compensation adjudged may in all
cases be made to the court or the clerk thereof, who shall on demand pay the same to the party
entitled thereto, taking receipt therefor. Payment may be made to the party entitled thereto or to
his conservator or guardian.

Source: G.L. § 1072. G.S. C. § 251. R.S. 08: § 2429. C.L. § 6325. CSA: C. 61, § 15.
CRS 53: § 50-1-15. C.R.S. 1963: § 50-1-15.

38-1-113. Verdict recorded. The court shall cause the verdict of the jury and the
judgment of said court to be entered upon the records of said court.

Source: G.L. § 1073. G.S. C. § 252. R.S. 08: § 2430. C.L. § 6326. CSA: C. 61, § 16.
CRS 53: § 50-1-16. C.R.S. 1963: § 50-1-16.

38-1-114. Formula for computing compensation - definitions. (1) Except for the
provisions of subsection (2) of this section that shall apply to acquisitions for highways and
transportation projects undertaken by the regional transportation district created by article 9 of
title 32, C.R.S., the right to compensation and the amount thereof, including damages and
benefits, if any, shall be determined initially as of the date the petitioner is authorized by
agreement, stipulation, or court order to take possession or the date of trial or hearing to assess
compensation, whichever is earlier, but any amount of compensation determined initially shall
remain subject to adjustment for one year after the date of the initial determination to provide for
additional damages or benefits not reasonably foreseeable at the time of the initial determination.
In estimating the value of all property actually taken, the true and actual value at such time shall
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be allowed and awarded. No deduction therefrom shall be allowed for any benefit to the residue
of said property. In estimating damages occasioned to other portions of the claimant's property
or any part thereof other than that actually taken, the value of the benefits, if any, may be
deducted therefrom. In all cases the owner shall receive the full and actual value of all property
actually taken. In case the benefit to the property not actually taken exceeds the damages
sustained by the owner to the property not actually taken, the owner shall not be required to pay
or allow credit for such excess.

(2) (a) For acquisitions for highways and transportation projects undertaken by the
regional transportation district created by article 9 of title 32, C.R.S., the right to compensation
and the amount thereof, including damages and benefits, if any, shall be determined as of the
date the petitioner is authorized by agreement, stipulation, or court order to take possession or
the date of trial or hearing to assess compensation, whichever is earlier, but any amount of
compensation determined initially shall remain subject to adjustment for one year after the date
of the initial determination to provide for additional damages or benefits not reasonably
foreseeable at the time of the initial determination.

(b) If an entire tract or parcel of property is condemned, the amount of compensation to
be awarded is the reasonable market value of the said property on the date of valuation.

(c) If only a portion of a tract or parcel of land is taken, the damages and special
benefits, if any, to the residue of said property shall be determined. When determining damages
and special benefits, the appraiser shall take into account a proper discount when the damages
and special benefits are forecast beyond one year from the date of appraisal.

(d) In determining the amount of compensation to be paid for such a partial taking, the
compensation for the property taken and damages to the residue of said property shall be reduced
by the amount of any special benefits which result from the improvement or project, but not to
exceed fifty percent of the total amount of compensation to be paid for the property actually
taken.

(3) For purposes of this section, "transportation" shall have the same meaning as set
forth in section 43-1-102 (6), C.R.S.

Source: G.L. § 1074. G.S. C. § 253. R.S. 08: § 2431. C.L. § 6327. CSA: C. 61, § 17.
CRS 53: § 50-1-17. L. 61: p. 375, § 5. L. 63: p. 477, § 2. C.R.S. 1963: § 50-1-17. L. 79: Entire
section amended, p. 1381, § 1, effective July 1. L. 87: Entire section amended, p. 1308, § 1,
effective July 1. L. 2005: (1) and (2)(a) amended and (3) added, p. 317, § 1, effective August 8.

Cross references: For discussion of instructions and evidence admissible on
determination of agricultural land values, see City and County of Denver v. Minshall, 109 Colo.
31, 121 P.2d 667 (1942), and City and County of Denver v. Quick, 108 Colo. 111, 113 P.2d 999
(1941).

38-1-115. Contents of report or verdict. (1) Except as provided in this section, the
report of the commissioners or the verdict of the jury shall contain:

(a) An accurate description of the land taken;

(b) The value of the land or property actually taken;

(c) The damages, if any, to the residue of such land or property; and

(d) The amount and value of the benefit.
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(2) No findings as to damages and benefits as provided in paragraphs (c) and (d) of
subsection (1) of this section shall be required in cases involving the total taking of property, nor
shall either or both of such findings be required in cases involving the partial taking of property
unless evidence thereof has been received by the commissioners or jury.

(3) The report of the commissioners or the verdict of the jury may also contain such
other findings or answers to interrogatories as the court in its discretion may require to establish
the value of the property condemned on an undivided basis.

Source: G.L. § 1075. G.S. C. § 254. R.S. 08: § 2432. C.L. § 6328. CSA: C. 61, § 18.
CRS 53: § 50-1-18. L. 63: p. 477, § 3. C.R.S.1963: § 50-1-18. L. 66: p. 30, § 3.

38-1-116. Interest on award. The court shall forthwith cause the report of the
commissioners or the verdict of the jury to be entered upon the records of the court, and, where
possession of the property has been previously taken by the petitioner pursuant to section 38-1-
105 (6), it shall add to the amount of any such award interest at the rate established pursuant to
section 5-12-106 (2), C.R.S., on and after the date of such possession until the date such award
of the commissioners or verdict of the jury is filed with the clerk of the court. No interest shall
be allowed on that portion of the award which the owner and others interested received or could
have received as a partial payment by withdrawal from the deposit as provided in section 38-1-
105 (6), nor shall interest be allowed for the period wherein the trial of the case is delayed or
continued by or at the request of the respondent.

Source: L. 61: p. 375, § 7. CRS 53: § 50-1-20. L. 63: p. 477, § 4. C.R.S. 1963: § 50-1-
19. L. 66: p. 31, § 4. L. 85: Entire section amended, p. 1194, § 4, effective June 6.

38-1-117. Condemnation of personal property. Whenever a petitioner is specifically
authorized by law to acquire personal property or interests therein by condemnation, the
proceedings to acquire the same shall be governed by this article, and the petitioner shall acquire
such interest therein as may be sought and specifically described in the petition in condemnation.

Source: L. 66: p. 31, § 5. C.R.S.1963: § 50-1-22.

38-1-118. Evidence concerning value of property. Any witness in a proceeding under
articles 1 to 7 of this title, in any court of record of this state wherein the value of real property is
involved, may state the consideration involved in any recorded transfer of property, otherwise
material and relevant, which was examined and utilized by him in arriving at his opinion, if he
has personally examined the record and communicated directly and verified the amount of such
consideration with either the buyer or seller. Any such testimony shall be admissible as evidence
of such consideration and shall remain subject to rebuttal as to the time and actual consideration
involved and subject to objections as to its relevancy and materiality.

Source: L. 61: p. 376, § 7. CRS 53: § 50-1-22. L. 63: p. 478, § 5. C.R.S. 1963: § 50-1-
21.
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38-1-119. Preference on docket. To assure that property owners receive compensation
for the taking of their property at the earliest practical time and to reduce the interest obligation
of petitioners, all courts wherein such actions are pending shall give such actions preference over
other civil actions therein in the manner of setting the same for trial.

Source: L. 61: p. 375, § 7. CRS 53: § 50-1-21. C.R.S. 1963: § 50-1-20.

38-1-120. Acquisition of state lands - department of natural resources. All
proceedings brought by the department of natural resources pursuant to the provisions of section
24-33-107 (3)(a), C.R.S., for the acquisition of interests in state lands under the jurisdiction of
the state board of land commissioners shall be as prescribed by this article.

Source: L. 73: p. 178, § 2. C.R.S. 1963: § 50-1-23.

Cross references: For state board of land commissioners acquiring land by eminent
domain, see § 24-33-107 (3)(a).

38-1-121. Appraisals - negotiations. (1) As soon as a condemning authority determines
that it intends to acquire an interest in property, it shall give notice of such intent, together with a
description of the property interest to be acquired, to anyone having an interest of record in the
property involved. If the property has an estimated value of five thousand dollars or more, such
notice shall advise that the condemning authority shall pay the reasonable costs of an appraisal
pursuant to subsection (2) of this section. Such notice, however, need not be given to any of such
persons who cannot be found by the condemning authority upon the exercise of due diligence.
Upon receipt of such notice, such persons may employ an appraiser of their choosing to appraise
the property interest to be acquired. Such appraisal shall be made using sound, fair, and
recognized appraisal practices which are consistent with law. The value of the land or property
actually taken shall be the fair market value thereof. Within ninety days of the date of such
notice, such persons may submit to the condemning authority a copy of such appraisal. The
condemning authority immediately upon receipt thereof shall submit to such persons copies of
its appraisals. If the property interest is being acquired in relation to a federal aid project, then
the appraisals submitted by the condemning authority shall be those which have been approved
by it pursuant to applicable statutes and regulations, if such approval is required. All of these
appraisals may be used by the parties to negotiate in good faith for the acquisition of the property
interest, but neither the condemning authority nor such persons shall be bound by such
appraisals.

(2) If an appraisal is submitted to the condemning authority in accordance with the
provisions of subsection (1) of this section, the condemning authority shall pay the reasonable
costs of such appraisal. If more than one person is interested in the property sought to be
acquired and such persons cannot agree on an appraisal to be submitted under subsection (1) of
this section, the condemning authority shall be relieved of any obligation herein imposed upon it
to pay for such appraisals as may be submitted to it pursuant to this section.

(3) Nothing in this section shall be construed as in any way limiting the obligation of the
condemning authority to negotiate in good faith for the acquisition of any property interest
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sought prior to instituting eminent domain proceedings or as in any way limiting the discovery
rights of parties to eminent domain proceedings.

(4) Nothing in this section shall prevent the condemning authority from complying with
federal and state requirements to qualify the authority for federal aid grants.

(5) Nothing in this section shall be construed to limit the right of the condemning agency
to institute eminent domain proceedings or to obtain immediate possession of property as
permitted by law; except that an eminent domain proceeding may not proceed to trial on the
issue of valuation until the ninety-day period provided in subsection (1) of this section has
expired or the owner's appraisal has been submitted to the condemning authority, whichever is
sooner.

(6) If the parties involved in the negotiations fail to reach agreement on the fair market
value of the property being acquired, the condemning authority, prior to proceeding to trial on
the issue of valuation, shall furnish all owners of record a written final offer.

Source: L. 75: Entire section added, p. 1405, § 1, effective July 18. L. 78: (1) and (5)
amended, p. 274, § 100, effective May 23. L. 85: (1) amended and (6) added, p. 1194, § 5,
effective June 6.

38-1-122. Attorney fees. (1) If the court finds that a petitioner is not authorized by law
to acquire real property or interests therein sought in a condemnation proceeding, it shall award
reasonable attorney fees, in addition to any other costs assessed, to the property owner who
participated in the proceedings.

(1.5) In connection with proceedings for the acquisition or condemnation of property in
which the award determined by the court exceeds ten thousand dollars, in addition to any
compensation awarded to the owner in an eminent domain proceeding, the condemning authority
shall reimburse the owner whose property is being acquired or condemned for all of the owner's
reasonable attorney fees incurred by the owner where the award by the court in the proceedings
equals or exceeds one hundred thirty percent of the last written offer given to the property owner
prior to the filing of the condemnation action. The provisions of this subsection (1.5) shall not
apply to any condemnation proceeding seeking to acquire rights-of-way under article 4, 5, or 5.5
of this title, article 45 of title 37, C.R.S., or section 7 of article XVI of the Colorado constitution.

(2) Nothing in subsection (1) of this section shall be construed as limiting the ability of a
property owner to recover just compensation, including attorney fees, as may otherwise be
authorized by law.

Source: L. 85: Entire section added, p. 1195, § 6, effective June 6. L. 2003: (1.5) added,
p. 2669, § 2, effective July 1.

Cross references: For the legislative declaration in the 2003 act adding subsection (1.5),
see section 1 of chapter 421, Session Laws of Colorado 2003.

PART 2

GOVERNMENTAL ENTITIES, INDIVIDUALS, AND
CORPORATIONS AUTHORIZED TO EXERCISE THE POWER OF
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EMINENT DOMAIN

38-1-201. Legislative declaration. (1) The general assembly hereby finds and declares
that:

(a) The power of eminent domain allows the federal government, the state, counties,
cities and counties, municipalities, and various other types of governmental entities to condemn
property when necessary for public use and allows individual property owners and corporations
to condemn property in certain circumstances when condemnation is necessary to create a
private way of necessity or to allow beneficial use of private property.

(b) Although both the state constitution and state statutes require the payment of just
compensation to any person whose property is condemned, the exercise of the power of eminent
domain nonetheless substantially impacts fundamental property rights.

(c) Because of this substantial impact, it is necessary and appropriate to ensure that
Coloradans can easily determine which governmental entities, corporations, and other persons
may exercise the power of eminent domain and to further ensure that Coloradans can easily
identify the procedural requirements that entities, corporations, and other persons must follow
when exercising the power of eminent domain.

(2) The general assembly further finds and declares that:

(a) In addition to counties, cities and counties, and municipalities that serve as general
units of government in the state, the governmental structure of the state includes a wide variety
of special districts, authorities, and other governmental entities that serve limited governmental
purposes, some of which may exercise the power of eminent domain.

(b) Although many of the provisions of state law that authorize governmental entities,
individuals, and corporations to exercise the power of eminent domain and prescribe procedures
that govern the exercise of that power are concentrated in this article and in articles 2 to 7 of this
title, the proliferation throughout the history of the state of special districts, authorities, and other
governmental entities that serve limited governmental purposes, together with other historical
factors that have necessitated grants of eminent domain powers to certain types of corporations
and persons, have resulted in the codification in other parts of the Colorado Revised Statutes of
many other provisions that authorize the exercise of the power of eminent domain.

(c) The codification of provisions of state law that authorize eminent domain in parts of
the Colorado Revised Statutes other than this article and articles 2 to 7 of this title makes it
difficult in many cases for Coloradans to easily determine, with respect to any given
governmental entity, corporation, or person:

(I) Whether the governmental entity, corporation, or person may exercise the power of
eminent domain; and

(I) The procedural requirements that the governmental entity, corporation, or person
must comply with in order to exercise the power of eminent domain.

(d) In order to help Coloradans to more easily determine whether any given
governmental entity, corporation, or person may exercise the power of eminent domain and
identify the procedural requirements that the entity, corporation, or person must follow in
exercising the power of eminent domain, it is necessary, appropriate, and in the best interests of
the state to list in this part 2 all of the governmental entities, corporations, and persons that may
exercise the power of eminent domain pursuant to provisions of state law and to clarify that the

Colorado Revised Statutes 2022 Page 15 of 666 Uncertified Printout



procedural requirements specified in this article and articles 2 to 7 of this title apply to all
eminent domain proceedings.

(e) In enacting this part 2, it is not the intent of the general assembly to:

(I) Repeal, limit, or otherwise modify the authority of any governmental entity,
corporation, or person to exercise the power of eminent domain;

(ID Grant new eminent domain authority to any governmental entity, individual, or
corporation; or

(IIT) Infringe upon the home rule power of any home rule municipality or county.

Source: L. 2006: Entire part added, p. 351, § 1, effective August 7.

38-1-202. Governmental entities, corporations, and persons authorized to use
eminent domain. (1) The following governmental entities, types of governmental entities, and
public corporations, in accordance with all procedural and other requirements specified in this
article 1 and articles 2 to 7 of this title 38 and to the extent and within any time frame specified
in the applicable authorizing statute, may exercise the power of eminent domain:

(a) The United States as authorized in section 3-1-102, C.R.S.;

(b) The state:

(I) As authorized in paragraph (b) of article IX of the upper Colorado river basin
compact, codified at section 37-62-101, C.R.S.;

(IT) As authorized in paragraph 3. of article V of the South Platte river compact, codified
at section 37-65-101, C.R.S.;

(IIT) As authorized in article VII of the Republican river compact, codified at section 37-
67-101, C.R.S;;

(IV) By action of the general assembly or by action of any of the following officers and
agencies of the state:

(A) The department of human services as authorized in section 19-2.5-1503;

(B) The department of natural resources as authorized in section 24-33-107 (3), C.R.S.;

(C) The department of personnel with the approval of the governor as authorized in
section 24-82-102, C.R.S.;

(D) The attorney general at the direction of the governor as authorized in section 24-82-
302 (1), C.R.S,;

(E) Repealed.

(F) The governor as authorized in section 27-90-102 (3), C.R.S.;

(G) The department of transportation as authorized in sections 33-11-104 (4), 43-1-210
(1), (2), and (3), 43-1-217 (1), 43-1-406 (4), 43-1-414 (1), (2), (3), and (4), 43-1-509, 43-1-1410
(1)(1), 43-2-135 (1)(k), 43-3-106, and 43-3-107, C.R.S.;

(H) The state board of land commissioners as authorized in section 36-4-108, C.R.S.;

(I) The transportation commission created in section 43-1-106, as authorized in section
43-1-208 (2);

(J) The statewide bridge enterprise as authorized in section 43-4-805 (5)(e), C.R.S.;

(J.5) The high-performance transportation enterprise as authorized in section 43-4-806
(6)(e), C.R.S.; and

(K) The Colorado aeronautical board as authorized in section 43-10-106, C.R.S.;
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(c) State educational boards of control, including the state board for community colleges
and occupational education and local district college boards of trustees, and institutions of higher
education, as authorized in sections 23-31.5-108, 23-53-105, 23-60-208, 23-71-122 (1)(p), and
38-2-105, C.R.S.;

(d) Counties, cities and counties, and boards of county commissioners as authorized in
sections 24-72-104 (2), 25-3-306, 29-6-101, 30-11-104 (2), 30-11-107 (1)(w), 30-11-205, 30-11-
307 (1)(c), 30-20-108 (3), 30-20-402 (1)(a), 30-35-201 (37), (41), (42), and (43), 31-25-216 (2),
41-4-102, 41-4-104, 41-4-108, 41-5-101 (1)(a), 43-1-217 (1), 43-2-112 (2), 43-2-204, 43-2-206,
and 43-3-107, C.R.S,;

(e) Cities, cities and counties, and towns as authorized in sections 29-4-104 (1)(d), 29-4-
105, 29-4-106, 29-6-101, 29-7-104, 30-20-108 (3), 31-15-706 (2), 31-15-707 (1)(a) and (1)(e),
31-15-708 (1)(b), 31-15-716 (1)(c), 31-25-201 (1), 31-25-216 (2), 31-25-402 (1)(c), 31-35-304,
31-35-402 (1)(a), 31-35-512 (1)(g), 38-5-105, 38-6-101, 38-6-122, 41-4-108, and 41-4-202,
CR.S;

(f) The following types of single purpose districts, special districts, authorities, boards,
commissions, and other governmental entities that serve limited governmental purposes or that
may exercise eminent domain for limited purposes:

(D) A school district as authorized in section 22-32-111, C.R.S.;

(IT) A power authority established pursuant to section 29-1-204 (1), C.R.S., as authorized
in section 29-1-204 (3)(f), C.R.S.;

(IT) A water or drainage authority established pursuant to section 29-1-204.2 (1),
C.R.S., as authorized in section 29-1-204.2 (3)(f), C.R.S.;

(IV) A multijurisdictional housing authority established pursuant to section 29-1-204.5
(1), C.R.S., as authorized in section 29-1-204.5 (3)(f), C.R.S.;

(V) A housing authority organized pursuant to part 2 of article 4 of title 29, C.R.S., as
authorized in sections 29-4-209 (1)(k), 29-4-211, and 29-4-212, C.R.S.;

(VI) An authority created by a municipality for the purpose of carrying out a
development plan pursuant to section 29-4-306, C.R.S., as authorized in sections 29-4-306 (2)
and 29-4-307 (1)(a), C.R.S.;

(VII) A metropolitan recreation district or park and recreation district organized under
article 1 of title 32, C.R.S., or a municipal board given charge of a recreation system as
authorized in sections 29-7-104 and 32-1-1005 (1)(c), C.R.S.;

(VIII) An improvement district created by a county pursuant to part 5 of article 20 of
title 30, C.R.S., as authorized in section 30-20-512 (1)(i), C.R.S.;

(IX) An urban renewal authority created pursuant to section 31-25-104, C.R.S., as
authorized in sections 31-25-105 (1)(e) and 31-25-105.5, C.R.S., and in accordance with the
vesting requirements specified in article 7 of this title;

(X) An improvement district created by a municipality pursuant to part 6 of article 25 of
title 31, C.R.S., as authorized in section 31-25-611 (1)(i), C.R.S.;

(XI) A board of water and sewer commissioners created by the governing body of a
municipality pursuant to section 31-35-501, C.R.S., as authorized in sections 31-35-511 and 31-
35-512 (1)(g), C.R.S,;

(XII) A fire protection district as authorized in section 32-1-1002 (1)(b), C.R.S.;

(XIII) A metropolitan district as authorized in section 32-1-1004 (4), C.R.S.;
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(XIV) A sanitation, water and sanitation, or water district as authorized in section 32-1-
1006 (1)(f), C.R.S;

(XV) A tunnel district as authorized in section 32-1-1008 (1)(c), C.R.S.;

(XVI) A water and sanitation district organized under part 4 of article 4 of title 32,
C.R.S., as authorized in section 32-4-406 (1)(j), C.R.S.;

(XVII) A metropolitan sewage district organized under the provisions of part 5 of article
4 of title 32, C.R.S., as authorized in section 32-4-502 (5) and 32-4-510 (1)(j), C.R.S.;

(XVII) A regional service authority formed in accordance with the provisions of section
17 of article XIV of the state constitution and article 7 of title 32, C.R.S., as authorized in section
32-7-113 (1)(k), C.R.S.;

(XIX) The regional transportation district created in section 32-9-105, C.R.S., as
authorized in sections 32-9-103 (2), 32-9-119 (1)(k), and 32-9-161, C.R.S.;

(XX) The urban drainage and flood control district created in section 32-11-201, C.R.S.,
as authorized in sections 32-11-104 (10), 32-11-216 (1)(g), 32-11-220 (1)(b), 32-11-615 (2), and
32-11-663, C.R.S,;

(XX.5) The Fountain creek watershed, flood control, and greenway district created in
section 32-11.5-201, C.R.S., as authorized in section 32-11.5-205 (1)(n)(I), C.R.S.;

(XXI) A mine drainage district organized under the provisions of article 51 of title 34,
C.R.S., as authorized in section 34-51-123, C.R.S.;

(XXII) A conservation district created pursuant to article 70 of title 35, C.R.S., as
authorized in section 35-70-108 (1)(e), C.R.S.;

(XXII) A conservancy district created under articles 1 to 8 of title 37, C.R.S., as
authorized in sections 37-2-105 (7), 37-3-103 (1)(h), 37-3-116, 37-3-117, and 37-4-109 (3),
CR.S;

(XXIV) A drainage district organized pursuant to article 20 of title 37, C.R.S., as
authorized in sections 37-21-114 (1), 37-23-103, and 37-24-104, C.R.S_;

(XXV) The Grand Junction drainage district created in section 37-31-102 (1), C.R.S., as
authorized in sections 37-31-119 and 37-31-152, C.R.S.;

(XXVI) An irrigation district organized under the provisions of article 41 of title 37,
C.R.S., as authorized in sections 37-41-113 (3) and (5), 37-41-114, 37-41-128, and 37-43-207,
CR.S;

(XXVII) An irrigation district organized under the provisions of article 42 of title 37,
C.R.S., as authorized in sections 37-42-113 (1) and (2) and 37-43-207, C.R.S.;

(XXVIII) An internal improvement district established under the provisions of article 44
of title 37, C.R.S., as authorized in sections 37-44-103 (1)(b), 37-44-108 (1) and (2), 37-44-109,
and 37-44-141, C.R.S.;

(XXIX) A water conservancy district organized under the provisions of article 45 of title
37, C.R.S., as authorized in sections 37-45-118 (1)(c) and 37-45-119, C.R.S.;

(XXX) A water activity enterprise, as defined in section 37-45.1-102 (4), C.R.S.,
exercising the legal authority to exercise the power of eminent domain of the district that owns it
in relation to a water activity, as defined in section 37-45.1-102 (3), C.R.S., as authorized in
section 37-45.1-103 (4), C.R.S.;

(XXXI) The Colorado river water conservation district created in section 37-46-103,
C.R.S., as authorized in section 37-46-107 (1)(i), C.R.S.;
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(XXXII) The southwestern water conservation district created in section 37-47-103,
C.R.S., as authorized in section 37-47-107 (1)(i), C.R.S.;

(XXXIII) The Rio Grande water conservation district created in section 37-48-102,
C.R.S., as authorized in section 37-48-105 (1)(i), C.R.S.;

(XXXIV) The Republican river water conservation district created in section 37-50-103
(1), C.R.S., as authorized in section 37-50-107 (1)(j), C.R.S.;

(XXXV) The Colorado water conservation board created in section 37-60-102, C.R.S.,
as authorized in section 37-60-106 (1)(j), C.R.S.;

(XXXVI) The Colorado water resources and power development authority created in
section 37-95-104 (1), C.R.S., as authorized in section 37-95-106 (1)(n) and (1)(v), C.R.S.;

(XXXVII) A public airport authority created under the provisions of article 3 of title 41,
C.R.S., as authorized in section 41-3-106 (1)(j), C.R.S;

(XXXVIII) A public highway authority created pursuant to section 43-4-504, C.R.S., as
authorized in sections 43-4-505 (1)(a)(IV) and 43-4-506 (1)(h), C.R.S.;

(XXXIX) A regional transportation authority created pursuant to section 43-4-603, as
authorized in section 43-4-604 (1)(a)(IV);

(XL) The Colorado aeronautical board created in section 43-10-104, as authorized in
section 43-10-106;

(XLI) The front range passenger rail district created in section 32-22-103 (1), as
authorized in section 32-22-106 (1)(k); and

(XLII) The Colorado electric transmission authority created in section 40-42-103 (1) as
authorized in section 40-42-104 (1)(p).

(2) The following types of corporations and persons, in accordance with all procedural
and other requirements specified in this article and articles 2 to 7 of this title 38 and to the extent
and within any time frame specified in the applicable authorizing provision of the state
constitution or statute may exercise the power of eminent domain:

(a) A person or corporation that needs to exercise the power of eminent domain in order
to acquire any right-of-way across public, private, or corporate lands for the construction of
ditches, canals, and flumes for the purposes of conveying water for domestic purposes, for the
irrigation of agricultural lands, for mining and manufacturing purposes, or for drainage, as
authorized in section 7 of article XVI of the state constitution;

(b) A pipeline company as authorized in article 5 of this title and sections 7-43-102, 34-
48-105, 34-48-111, 38-1-101.5, 38-1-101.7, 38-2-101, 38-4-102, and 38-4-107, C.R.S.;

(c) A cemetery company organized pursuant to section 7-47-101, C.R.S., as authorized
in section 7-47-102, C.R.S.;

(d) A cemetery authority, as defined in section 6-24-101 (3), as authorized in section 6-
24-104;

(e) A public utility as authorized in section 32-12-125, C.R.S,;

(f) An owner or agent of an owner of coal lands lying on two or more sides of the
property of another as authorized in section 34-31-101, C.R.S;

(g) A person who requires a right-of-way or property in order to bring water or air into a
mine or convey tailings and wastes from a mining operation, construct or maintain a flume,
ditch, pipeline, tram, tramway, or pack trail over or through mining claims, or follow a mineral-
bearing vein or lode into the property of another person pursuant to an established right to do so
as authorized in sections 34-48-101, 34-48-105, 34-48-107, 34-48-110, and 34-48-111, C.R.S.;
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(h) A natural gas public utility, as defined in section 34-64-102 (3), C.R.S., as authorized
in section 34-64-103, C.R.S.;

(1) A person who owns a water right or conditional water right as authorized in article 86
of title 37, C.R.S,;

(j) A person who needs to create or operate a water storage facility in order to realize the
person's right to appropriate water as authorized in section 37-87-101, C.R.S;

(k) A person who, under general laws or special charter, requires and is entitled to
private property of another for private use, private ways of necessity, or for reservoirs, drains,
flumes, or ditches on or across the lands of others for agricultural, mining, milling, domestic, or
sanitary purposes as authorized in section 38-1-102;

(I) A corporation formed for the purpose of constructing a road, ditch, reservoir,
pipeline, bridge, ferry, tunnel, telegraph line, railroad line, electric line, electric plant, telephone
line, or telephone plant as authorized in section 38-2-101;

(m) Landowners who wish to construct a drain to carry off surplus water as authorized in
section 38-2-103;

(n) A mineral landowner who needs to construct a connecting railroad spur over another
landowner's property as authorized in section 38-2-104;

(o) A tunnel company as authorized in sections 38-2-101, 38-4-101, 38-4-107, and 38-4-
110;

(p) An electric power company as authorized in sections 38-2-101, 38-4-101, and 38-4-
107,

(qQ) A tramway company as authorized in sections 38-4-104 and 38-4-107;

(r) A telegraph, telephone, electric light power, gas, or pipeline company as authorized
in sections 38-2-101 and 38-5-105 and limited by section 38-5-108; and

(s) A person, company, corporation, or association that has been granted an electric
railroad franchise as authorized in section 40-24-102, C.R.S.

Source: L. 2006: Entire part added, p. 353, § 1, effective August 7. L. 2007: (1)(c)
amended, p. 550, § 6, effective August 3. L. 2008: (1)(d) and (1)(e) amended, p. 2055, § 13,
effective July 1. L. 2009: (1)(b)(IV)(J) amended and (1)(b)(IV)(J.5) added, (SB 09-108), ch. 5,
p. 54, § 16, effective March 2; (1)(f)(XX.5) added, (SB09-141), ch. 194, p. 875, § 2, effective
April 30. L. 2010: (1)(b)(IV)(F) amended, (SB 10-175), ch. 188, p. 807, § 83, effective April 29.
L. 2011: (1)(b)(IV)(F) amended, (HB 11-1303), ch. 264, p. 1173, § 87, effective August 10. L.
2015: (1)(b)AV)(E) repealed, (HB 15-1145), ch. 79, p. 228, § 10, effective August 5. L. 2017:
IP(2) and (2)(d) amended, (HB 17-1244), ch. 239, p. 983, § 3, effective August 9. L. 2019: IP(1)
and (1)(b)(IV)(I) amended, (SB 19-017), ch. 67, p. 244, § 3, effective August 2. L. 2021:
IP(1)(D), (1)(H(XXXIX), and (1)(f)(XL) amended and (1)(f)(XLII) added, (SB 21-072), ch. 329,
p. 2127, § 8, effective June 24; (1)(H)(XXXIX) and (1)(f)(XL) amended and (1)(f)(XLI) added,
(SB 21-238), ch. 401, p. 2673, § 3, effective June 30; (1)(b)(IV)(A) amended, (SB 21-059), ch.
136, p. 751, § 138, effective October 1.

Cross references: For the legislative declaration in SB 19-017, see section 1 of chapter
67, Session Laws of Colorado 2019.

ARTICLE 2

Colorado Revised Statutes 2022 Page 20 of 666 Uncertified Printout



Specific Grants of Power

38-2-101. Who may condemn real estate, rights-of-way, or other rights - additional
requirements for private toll roads and toll highways. (1) If any corporation formed for the
purpose of constructing a road, ditch, reservoir, pipeline, bridge, ferry, tunnel, telegraph line,
railroad line, electric line, electric plant, telephone line, or telephone plant is unable to agree with
the owner for the purchase of any real estate or right-of-way or easement or other right necessary
or required for the purpose of any such corporation for transacting its business or for any lawful
purpose connected with the operations of the company, the corporation may acquire title to such
real estate or right-of-way or easement or other right in the manner provided by law for the
condemnation of real estate or right-of-way. Any ditch, reservoir, or pipeline company, in the
same manner, may condemn and acquire the right to take and use any water not previously
appropriated.

(2) Notwithstanding the provisions of subsection (1) of this section, a toll road or toll
highway company may not condemn real estate or right-of-way, but the department of
transportation may exercise, subject to the conditions and limitations set forth in sections 7-45-
104 and 43-1-1202 (1)(f), C.R.S., the power of eminent domain for purposes of acquiring
property and rights-of-way necessary for the completion of a toll road or toll highway open to
the public that is incorporated into the comprehensive statewide transportation plan prepared
pursuant to section 43-1-1103 (5), C.R.S., and is being undertaken as a public-private initiative
between the department and the company. Such a toll road or toll highway company shall
provide written notice of its intent to construct a toll road or toll highway as required by section
7-45-108 (2), C.R.S.

(3) Nothing in this section shall be construed to authorize any toll road or toll highway
company to construct a toll road or toll highway through, in, upon, under, or over any street or
alley of any city, incorporated town, county, or city and county without first obtaining the
consent of the municipal or county authorities having power to give the consent of the city,
incorporated town, county, or city and county.

(4) (a) A political subdivision may levy a tax, fee, or charge on a toll road or toll
highway company for any right or privilege of constructing or operating a toll road or toll
highway such as a street or public highway construction permit fee or an impact fee or other
similar development charge designed to fund expenditures by the political subdivision on capital
facilities needed to serve the toll road or toll highway, but shall only levy a construction permit
fee to the extent that the permit fee applies to all persons seeking a construction permit.

(b) All permit fees, impact fees, or other similar development charges levied by a
political subdivision on a toll road or toll highway company constructing or operating a toll road
or toll highway shall be no greater than necessary to defray the costs directly incurred by the
political subdivision in providing services, and, in the case of impact fees or other development
charges, shall be no greater than necessary to defray impacts directly related to the toll road or
toll highway. The fees and charges shall also be reasonably related in time to the incurrence of
the impacts or costs. In any controversy concerning the appropriateness of a fee or charge, the
political subdivision shall have the burden of proving that the fee or charge is no greater than
necessary to defray the direct impacts or costs incurred by the political subdivision. All costs of
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construction shall be borne by the toll road or toll highway company constructing or operating
the toll road or toll highway.

(5) Asused in this section, unless the context otherwise requires:

(a) (Deleted by amendment, L. 2008, p. 1712, § 9, effective June 2, 2008.)

(b) "Toll road or toll highway" shall have the meaning set forth in section 7-45-102 (8),
CR.S.

(c) "Toll road or toll highway company" shall have the meaning set forth in section 7-45-
102 (9), C.R.S.

Source: G.L. § 304. G.S. § 338. L. 1891: p. 98, § 3. R.S. 08: § 2461. C.L. § 6362. CSA:
C. 61, § 52. L.52: p. 109, § 1. CRS 53: § 50-2-1. C.R.S. 1963: § 50-2-1. L. 79: Entire section
amended, p. 1381, § 2, effective July 1. L. 2006: (2), (3), and (4) amended and (5) added, p.
1769, § 2, effective June 6; entire section amended, p. 546, § 1, effective August 7. L. 2008: (2)
and (5)(a) amended, p. 1712, § 9, effective June 2.

Cross references: For the taking of private property for private use, see § 14 of art. II,
Colo. Const.; for taking property for public use, see § 15 of art. II, Colo. Const.; for the right-of-
way of pipeline companies, see § 7-43-102.

38-2-102. Entering lands to survey - liability. Any corporation formed for the purpose
of constructing a road, ditch, tunnel, or railroad may cause such examination and survey as may
be necessary to the selection of the most advantageous route and, for such purpose, by its
officers, agents, or servants may enter upon the lands of any person or corporation, but subject to
liability for all actual damages which are occasioned thereby.

Source: G.L. § 305. G.S. § 339. R.S. 08: § 2462. C.L. § 6363. CSA: C. 61, § 53. CRS
53: § 50-2-2. C.R.S. 1963: § 50-2-2.

38-2-103. Proceedings to drain. Whenever the owners of any parcels of land desire to
construct a drain for the purpose of carrying off surplus water and they cannot agree among
themselves or with the parties who own land below, through which it is expedient to carry the
drain in order to reach a natural waterway, then proceedings may be had in the same manner as
in cases of eminent domain affecting irrigation works of diversion. The rights-of-way for such
drains shall be regarded as equal to those for irrigation canals.

Source: L. 1893: p. 258, § 1. R.S. 08: § 2463. C.L. § 6364. CSA: C. 61, § 54. CRS 53:
§ 50-2-3. C.R.S. 1963: § 50-2-3.

38-2-104. Mineral landowner may construct connecting railway spur. It is lawful for
the owner of any coal or other mineral lands, not contiguous to any railroad in this state, desiring
to connect such lands with any railroad by means of a connecting railway spur, not to exceed
fifteen miles in length, to construct and operate such connecting railway spur across any other
lands lying intermediate between such coal or other mineral lands and any railroad with which
such connection may be desired. In case the owner of such coal or other mineral lands is unable
to agree with the owner of such intermediate lands for the purchase of any necessary rights-of-
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way across such intermediate lands for the purpose of constructing and operating such
connecting railway spur as to the purchase price on such rights-of-way, then the owner of such
coal or other mineral lands may exercise the right of eminent domain and condemn any rights-
of-way across such intermediate lands necessary to make such connection and to construct and
operate such connecting railway spur, and it may acquire title to such rights-of-way in the
manner provided by law for the condemnation of lands for rights-of-way by railroad companies.
All the laws of this state relating to the manner of exercising the right of eminent domain by
railroad companies are hereby made applicable to such proceedings.

Source: L. 01: p. 237, § 1. R.S. 08: § 2464. C.L. § 6365. CSA: C. 61, § 55. CRS 53: §
50-2-4. C.R.S. 1963: § 50-2-4.

38-2-105. Higher education governing boards have right of eminent domain. The
regents of the university of Colorado, the board of governors of the Colorado state university
system for Colorado state university and Colorado state university - Pueblo, the board of trustees
for Fort Lewis college, the board of trustees of the Colorado school of mines, the board of
trustees for the university of northern Colorado, the board of trustees for Adams state university,
the board of trustees for Colorado Mesa university, the board of trustees for Western Colorado
university, and the board of trustees for Metropolitan state university of Denver have the power
to acquire real property, which they may deem necessary, by the exercise of eminent domain
through condemnation proceedings in accordance with law.

Source: L. 37: p. 402, § 1. CSA: C. 61, § 56. CRS 53: § 50-2-5. L. 61: pp. 708, 709, §§
2, 3. C.R.S. 1963: § 50-2-5. L. 2002: Entire section amended, p. 1249, § 27, effective August 7.
L. 2003: Entire section amended, p. 2002, § 65, effective May 22; entire section amended, p.
792, § 15, effective July 1. L. 2004: Entire section amended, p. 1205, § 81, effective August 4.
L. 2010: Entire section amended, (HB 10-1375), ch. 327, p. 1515, § 1, effective May 27. L.
2011: Entire section amended, (SB 11-265), ch. 292, p. 1368, § 26, effective August 10. L.
2012: Entire section amended, (HB 12-1080), ch. 189, p. 761, § 25, effective May 19; entire
section amended, (SB 12-148), ch. 125, p. 429, § 20, effective July 1; entire section amended,
(HB 12-1331), ch. 254, p. 1272, § 20, effective August 1. L. 2019: Entire section amended, (HB
19-1178), ch. 400, p. 3547, § 20, effective July 1.

Editor's note: (1) Amendments to this section by House Bill 03-1093 and House Bill

03-1344 were harmonized.
(2) Amendments to this section by House Bill 12-1080, House Bill 12-1331, and Senate
Bill 12-148 were harmonized.

Cross references: (1) For the legislative declaration in the 2011 act amending this
section, see section 1 of chapter 292, Session Laws of Colorado 2011.

(2) For the legislative declaration in the 2012 act amending this section, see section 1 of
chapter 125, Session Laws of Colorado 2012.

ARTICLE 3
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Condemnation of Public Lands

38-3-101. Condemning public land - petition. Whenever any corporation authorized to
appropriate for a public use by the exercise of the right of eminent domain lands, rights-of-way,
or other rights or easements in lands requires, needs, or desires to appropriate lands, rights-of-
way, or other rights or easements in lands which belong to the United States, the state of
Colorado, or any other state or sovereignty, such corporation, for the purpose of having such
lands, rights-of-way, or other rights or easements appropriated to such use and for determining
the compensation to be paid to such owner therefor, may present a petition to the district court in
each of the counties in which such lands, or any part thereof, are located, describing the desired
property, giving the name of the owner thereof, and stating by whom and for what purpose it is
proposed to be appropriated and that it is needed and required by the petitioner for the public use
to which it is proposed to devote the same, and praying that such court appropriate such property
to its use and determine the compensation to be paid to the owner therefor.

Source: L. 15: p. 229, § 1. C.L. § 6331. CSA: C. 61, § 21. CRS 53: § 50-3-1. C.R.S.
1963: § 50-3-1. L. 64: p. 266, § 167.

38-3-102. Notice - service - publication. The court shall fix a time for the first hearing
upon said petition. Notice directed to such owner of the filing of the petition and its object and
containing a description of the property and of the time and place of the first hearing shall be
published by such corporation in one or more newspapers of general circulation in the state of
Colorado once a week for six weeks prior to the time set for the first hearing. At least two weeks
before the time set for the first hearing, a copy of said notice shall be served on any party who is
in actual possession of the land, and, in case the state is the owner, on the attorney general, and,
in case the United States is the owner, on the United States attorney for the district in which the
land or any part thereof is situated. The copy of such notice shall be deemed to have been
sufficiently served if delivered during the usual hours of business at the residence of the party in

possession or at the office of the attorney general or the United States attorney, as the case may
be.

Source: L. 15: p. 230, § 2. C.L. § 6332. CSA: C. 61, § 22. CRS 53: § 50-3-2. C.R.S.
1963: § 50-3-2. L. 76: Entire section amended, p. 607, § 33, effective July 1.

Cross references: For publication of legal notices, see part 1 of article 70 of title 24.

38-3-103. Hearing - findings filed - published. Upon proof being filed of the
publication of such notice and of such personal service where required, the court, at the time and
place therein fixed or to which the hearing may be adjourned, shall proceed to hear the
allegations and proofs of all persons interested which touch the matters committed to it, and it
shall regulate the order of proof as it may deem best. The testimony taken by it shall be under
oath. The court shall determine the truth of the matters alleged and set forth in the petition and
also the compensation to be paid to such owner for the lands, rights-of-way, or other rights or
easements in lands to be appropriated. In the event that the petitioner has theretofore taken
possession of such lands, rights-of-way, or other rights or easements in lands, the value thereof
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shall be determined without considering the value of any improvements that may have been
constructed by such corporation and as of the date when such corporation took possession. The
court shall file among its records its findings in writing and shall give notice to the petitioner that
its findings have been filed. The petitioner shall cause a notice to be published in one or more
newspapers of general circulation in the state of Colorado once a week for two weeks, setting
forth that the findings of the court have been filed and stating the amount of the compensation
fixed by the court. If the owner has appeared in said proceeding by attorney, a copy of said
notice shall be served prior to the last publication of said notice upon the attorney so appearing.

Source: L. 15: p. 230, § 3. C.L. § 6333. CSA: C. 61, § 23. CRS 53: § 50-3-3. C.R.S.
1963: § 50-3-3.

38-3-104. Order - copy recorded. In case no appeal is taken within thirty days after the
last publication of notice that the findings of the court have been filed, the court, upon the
payment by the petitioner to the clerk of such court of the compensation fixed by the court and
upon motion of the petitioner, shall enter an order appropriating the lands, rights-of-way, or
other rights or easements in lands, as the case may be, to the petitioner. Thereafter, the same
shall be the property of the petitioner, and a certified copy of the order may be filed for record
with the county clerk and recorder of the county in which such lands, rights-of-way, or other
rights or easements in lands are located. Such record shall be notice, and a certified copy of such
record shall be evidence of the title and rights of the petitioner as therein set forth. The clerk of
said court shall notify the owner of the property of the payment of the compensation fixed by the
court and shall pay the same to such owner on demand.

Source: L. 15: p. 231, § 4. C.L. § 6334. CSA: C. 61, § 24. CRS 53: § 50-3-4. C.R.S.
1963: § 50-3-4.

38-3-105. Judgment - appellate review. Upon the payment into court of the
compensation assessed, the court shall give judgment appropriating the lands, rights-of-way, or
other rights or easements in lands, as the case may be, to the petitioner, and thereafter the same
shall be the property of the petitioner. Either party to the action may appeal from the judgment in
like manner and with like effect as in ordinary condemnation cases. Such appeal shall not stay
the proceedings so as to prevent the petitioner from taking such lands into its possession and
using them for the purposes of the petitioner or from proceeding to exercise the rights-of-way or
other rights or easements appropriated.

Source: L. 15: p. 231, § 5. C.L. § 6335. CSA: C. 61, § 25. CRS 53: § 50-3-5. C.R.S.
1963: § 50-3-5.

ARTICLE 4
Rights-of-way: Designated Common Carriers

38-4-101. Tunnel companies. Any foreign or domestic corporation organized or
chartered for the purpose, among other things, of carrying, transmitting, or delivering ores,
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minerals, or other property for hire by means of a tunnel shall have the right-of-way for the
construction, operation, and maintenance of any such tunnel of sufficient size and dimensions for
such purpose through or over any patented or unpatented mines, mining claims, or other lands
without the consent of the owner thereof, if such right-of-way is necessary to reach the place to
or from which it is proposed to carry such ores, minerals, or other property.

Source: L. 07: p. 282, § 1. R.S. 08: § 2435. C.L. § 6336. CSA: C. 61, § 26. CRS 53: §
50-4-1. C.R.S. 1963: § 50-4-1.

38-4-102. Pipeline companies. Any foreign or domestic corporation organized or
chartered for the purpose, among other things, of conducting or maintaining a pipeline for the
transmission of power, water, air, or gas for hire to any mine or mining claim or for any
manufacturing, milling, mining, or public purpose shall have the right-of-way for the
construction, operation, and maintenance of such pipeline for such purpose through any lands
without the consent of the owner thereof, if such right-of-way is necessary for the purpose for
which said pipeline is used.

Source: L. 07: p. 283, § 2. R.S. 08: § 2436. C.L. § 6337. CSA: C. 61, § 27. CRS 53: §
50-4-2. C.R.S. 1963: § 50-4-2.

Cross references: For the right-of-way of pipeline companies, see § 7-43-102.

38-4-103. Electric power companies. (1) Any foreign or domestic corporation
organized or chartered for the purpose, among other things, of conducting and maintaining
electric power lines for providing power or light by means of electricity for hire has a right-of-
way for the construction, operation, and maintenance of electric power lines through any
patented or unpatented mine or mining claim or other land without the consent of the owner of
the patented or unpatented mine or mining claim or other land, if the right-of-way is necessary
for the purposes proposed.

(2) An electric utility, as defined in section 40-15-601 (6), exercising its rights under
subsection (1) of this section may, in accordance with part 6 of article 15 of title 40:

(a) Install or allow the installation of any attached facility, as that term is defined in
section 40-15-601 (1); and

(b) Exercise any rights available to the electric utility under part 6 of article 15 of title 40
in connection with the installation.

Source: L. 07: p. 283, § 3. R.S. 08: § 2437. C.L. § 6338. CSA: C. 61, § 28. CRS 53: §
50-4-3. C.R.S. 1963: § 50-4-3. L. 2019: Entire section amended, (SB 19-107), ch. 424, p. 3713,
§ 2, effective August 2.

38-4-104. Tramway companies. Any foreign or domestic corporation organized or
chartered for the purposes, among other things, of conducting and maintaining for hire an aerial
tramway for transporting ores, minerals, waste materials, or other property from any mine or
mining claim by means of an aerial tramway shall have the right-of-way for the construction,
operation, and maintenance for such tramway and for all necessary towers and supports thereof
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over and across any intervening mining claims, lands, or premises without the consent of the
owner thereof, if such right-of-way is necessary for the purposes proposed.

Source: L. 07: p. 283, § 4. R.S. 08: § 2438. C.L. § 6339. CSA: C. 61, § 29. CRS 53: §
50-4-4. C.R.S. 1963: § 50-4-4.

38-4-105. Common carriers - fees. Any such corporations organized or chartered for
any or all of the purposes mentioned in sections 38-4-101 to 38-4-104 shall be deemed common
carriers and shall fix and charge only a reasonable and uniform rate to all persons who desire the
use of any such tunnel, pipeline, electric power transmission lines, or aerial tramway.

Source: L. 07: p. 283, § 5. R.S. 08: § 2439. C.L. § 6340. CSA: C. 61, § 30. CRS 53: §
50-4-5. C.R.S. 1963: § 50-4-5.

38-4-106. Distance governs rate. In fixing the rate to be charged its patrons, as
provided in section 38-4-105, any such transportation tunnel company or aerial tramway
company shall take into consideration the distance over which the materials to be transported are
carried.

Source: L. 07: p. 284, § 6. R.S. 08: § 2440. C.L. § 6341. CSA: C. 61, § 31. CRS 53: §
50-4-6. C.R.S. 1963: § 50-4-6.

38-4-107. Compensation. Any such corporation shall make due and just compensation
for such right-of-way to the owners of the property through which it is proposed to construct,
operate, and maintain such tunnel, pipeline, electric transmission lines, or aerial tramway. When
the parties cannot agree upon such right-of-way and the amount of compensation to be paid the
owner of such property, the same shall be determined in the manner provided by law for the
exercise of the right of eminent domain.

Source: L. 07: p. 284, § 7. R.S. 08: § 2441. C.L. § 6342. CSA: C. 61, § 32. CRS 53: §
50-4-7. C.R.S. 1963: § 50-4-7.

38-4-108. Owner entitled to minerals. The owner of any vein, lode, mining claim, or
other property over which it is proposed to construct a tunnel, as provided in this article, shall
have the right to all ores and minerals taken from such vein or lode at the intersection thereof
with such tunnel.

Source: L. 07: p. 284, § 8. R.S. 08: § 2442. C.L. § 6343. CSA: C. 61, § 33. CRS 53: §
50-4-8. C.R.S. 1963: § 50-4-8.

38-4-109. Owner to have access to tunnel. The owner of such vein or lode so
intersected shall have the right, at any reasonable time and from time to time, upon application to
the superintendent or other managing officer of such tunnel corporation, to enter such tunnel
with his surveyors and inspectors for the purpose of inspecting and making a survey of any such
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vein or lode. The owner of such vein or lode and his employees shall have the right of ingress
and egress into and out of said tunnel at all reasonable times.

Source: L. 07: p. 284, § 9. R.S. 08: § 2443. C.L. § 6344. CSA: C. 61, § 34. CRS 53: §
50-4-9. C.R.S. 1963: § 50-4-9.

38-4-110. No right to vein matter acquired. Nothing in this article shall be so
construed as to give such tunnel corporation the right to follow any vein or lode without the
consent of the owner. When any vein or lode is encountered in driving any such tunnel, such
tunnel corporation shall only have the right-of-way to cross such vein or lode at such angle as
may be suitable for the convenient operation of the tunnel.

Source: L. 07: p. 284, § 10. R.S. 08: § 2444. C.L. § 6345. CSA: C. 61, § 35. CRS 53: §
50-4-10. C.R.S. 1963: § 50-4-10.

38-4-111. Tunnel company to file map. Any such tunnel corporation desiring to avail
itself of the benefit of this article shall file with the county clerk and recorder of the county in
which it is proposed to operate a map or survey of the proposed tunnel for which it desires a
right-of-way, together with a statement showing the route of the proposed tunnel and the
patented or unpatented mining claims or other property through which it is proposed to construct
the same, and may file supplementary maps and surveys upon any lawful change of its proposed
line of tunnel.

Source: L. 07: p. 284, § 11. R.S. 08: § 2445. C.L. § 6346. CSA: C. 61, § 36. CRS 53: §
50-4-11. C.R.S. 1963: § 50-4-11.

38-4-112. Pipeline company to file map. Any such pipeline corporation desiring to
avail itself of the benefit of this article shall file with the county clerk and recorder of the county
in which it is proposed to operate a map or survey of the proposed line for which it desires a
right-of-way, together with a statement showing the route of the proposed pipeline and the
patented or unpatented mining claims or other property through which it is proposed to construct
the same, and may file supplementary maps and surveys upon any lawful change of its proposed
line.

Source: L. 07: p. 285, § 12. R.S. 08: § 2446. C.L. § 6347. CSA: C. 61, § 37. CRS 53: §
50-4-12. C.R.S. 1963: § 50-4-12.

38-4-113. Power company to file map. Any such electric power transmission
corporation desiring to avail itself of the benefit of this article shall file with the county clerk and
recorder of the county in which it proposes to operate a map or survey of the proposed lines for
which it desires a right-of-way, together with a statement showing the route of the proposed lines
and the patented or unpatented mining claims or other property through which it is proposed to
construct the same, and may file supplementary maps and surveys upon any lawful change of its
proposed lines.
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Source: L. 07: p. 285, § 13. R.S. 08: § 2447. C.L. § 6348. CSA: C. 61, § 38. CRS 53: §
50-4-13. C.R.S. 1963: § 50-4-13.

38-4-114. Tramway company to file map. Any such aerial tramway corporation
desiring to avail itself of the benefit of this article shall file with the county clerk and recorder of
the county in which it is proposed to operate a map or survey of the proposed route for which it
desires a right-of-way, together with a statement showing the route of the proposed tramway and
the patented or unpatented mining claims or other property over or across which it is proposed to
construct the same, and may file supplementary maps and surveys upon any lawful change of its
proposed route.

Source: L. 07: p. 285, § 14. R.S. 08: § 2448. C.L. § 6349. CSA: C. 61, § 39. CRS 53: §
50-4-14. C.R.S. 1963: § 50-4-14.

38-4-115. Companies to transport ore - toll. Any such tunnel or aerial tramway
corporation, subject to its reasonable regulations, shall accept from the owners of mining
properties all ores, waste materials, and other materials loaded in cars and delivered to it along
its line of tunnel or aerial tramways for transportation and afford facilities for the handling of the
same at such place upon payment to it at the rates established and fixed by such tunnel or aerial
tramway corporation.

Source: L. 07: p. 285, § 15. R.S. 08: § 2449. C.L. § 6350. CSA: C. 61, § 40. CRS 53: §
50-4-15. C.R.S. 1963: § 50-4-15.

38-4-116. Companies to furnish power - fees. Any such pipeline corporation or electric
power transmission corporation, subject to its reasonable regulations, shall furnish to the owners
of mining properties power from said pipelines or electric power transmission lines upon
payment to it at the rates established and fixed by such corporation.

Source: L. 07: p. 286, § 16. R.S. 08: § 2450. C.L. § 6351. CSA: C. 61, § 41. CRS 53: §
50-4-16. C.R.S. 1963: § 50-4-16.

ARTICLE 5
Rights-of-way: Transmission Companies

38-5-101. Use of public highways. Any domestic or foreign electric light power, gas, or
pipeline company authorized to do business under the laws of this state or any city or town
owning electric power producing or distribution facilities shall have the right to construct,
maintain, and operate lines of electric light, wire or power or pipeline along, across, upon, and
under any public highway in this state, subject to the provisions of this article. Such lines of
electric light, wire or power, or pipeline shall be so constructed and maintained as not to obstruct
or hinder the usual travel on such highway.
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Source: L. 07: p. 385, § 1. R.S. 08: § 2451. C.L. § 6352. CSA: C. 61, § 42. L. 39: p.
365, § 1. CRS 53: § 50-5-1. L. 63: p. 479, § 1. C.R.S. 1963: § 50-5-1. L. 96: Entire section
amended, p. 303, § 2, effective April 12.

38-5-102. Right-of-way across state land. Any domestic or foreign electric light power,
gas, or pipeline company authorized to do business under the laws of this state, or any city or
town owning electric power producing or distribution facilities shall have the right to construct,
maintain, and operate lines of electric light wire or power or pipeline and obtain permanent
right-of-way therefor over, upon, under, and across all public lands owned by or under the
control of the state, upon the payment of such compensation and upon compliance with such
reasonable conditions as may be required by the state board of land commissioners.

Source: L. 07: p. 385, § 2. R.S. 08: § 2452. C.L. § 6353. CSA: C. 61, § 43. L. 39: p.
365, § 2. CRS 53: § 50-5-2. L. 63: p. 479, § 2. C.R.S. 1963: § 50-5-2. L. 96: Entire section
amended, p. 303, § 3, effective April 12.

38-5-103. Power of companies to contract. (1) Such electric light power, gas, or
pipeline company, or such city, town, or other local government shall have power to contract
with any person or corporation, the owner of any lands or any franchise, easement, or interest
therein over or under which the line of electric light wire power or pipeline is proposed to be laid
or created for the right-of-way for the construction, maintenance, and operation of its electric
light wires, pipes, poles, regulator stations, substations, or other property and for the erection,
maintenance, occupation, and operation of offices at suitable distances for the public
accommodation.

(2) An electric utility, as defined in section 40-15-601 (6), exercising its rights under
subsection (1) of this section may, in accordance with part 6 of article 15 of title 40, install or
allow the installation of any attached facility for commercial broadband service, as those terms
are defined in section 40-15-601 (1) and (3), respectively.

Source: L. 07: p. 386, § 3. R.S. 08: § 2453. C.L. § 6354. CSA: C. 61, § 44. CRS 53: §
50-5-3. L. 63: p. 480, § 3. C.R.S. 1963: § 50-5-3. L. 96: Entire section amended, p. 303, § 4,
effective April 12. L. 2019: Entire section amended, (SB 19-107), ch. 424, p. 3714, § 3, effective
August 2.

38-5-104. Right-of-way across private lands. (1) A telegraph, telephone, electric light,
power, gas, or pipeline company, an electric transmission authority, or a city or town is entitled
to the right-of-way over or under the land, property, privileges, rights-of-way, and easements of
other persons and corporations and to the right to erect its poles, wires, pipes, regulator stations,
substations, systems, and offices upon making just compensation therefor in the manner
provided by law. When a right-of-way is taken under this section for an interstate electric
transmission line, the court shall evaluate public purpose in light of the transmission system as a
whole, including public use and benefits occurring either within Colorado or at a regional level.
The rights granted by this section and section 38-5-105 to such electric light, power, gas, or
pipeline companies or to such cities and towns shall not extend to the taking of any portion of
the right-of-way of a railroad company, except to the extent of acquiring any necessary easement
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to cross the same or to serve such railroad company with electric light, power, or gas service.
The rights granted by this section and section 38-5-105 to telegraph or telephone companies
shall not extend to the taking of any portion of the right-of-way of a railroad company, except to
the extent of acquiring any easement which does not materially interfere with the existing use by
the railroad company, or except to the extent of acquiring any necessary easement to cross the
same or to serve such railroad company with telegraph or telephone service.

(2) If any right-of-way is taken by such telegraph, telephone, electric light power, gas, or
pipeline company, city or town over any portion of the right-of-way of a railroad company the
taking party shall pay the entire cost of constructing its facilities along such right-of-way,
including any expenses incurred by the railroad for inspection and flagging as reasonably
necessary to avoid interference with safe operation of the railroad. The taking party shall also
bear the entire cost, including the cost of such inspection and flagging, of removing, relocating,
altering, or protecting any facility installed on right-of-way so taken if, at any time, such
removal, relocation, alteration, or protection becomes reasonably necessary to avoid interference
with the railroad company's ability to use its original right-of-way to operate its railroad
efficiently and safely and to efficiently and safely serve existing, new, or potential railroad
customers. The taking party shall indemnify the railroad company from all losses and expenses
resulting from the negligence of the taking party, its successors or contractors, in connection
with or related to such right-of-way. The taking party shall have no claim against the railroad for
any loss resulting from damage to the taking party's telegraph or telephone facilities resulting
from any unforeseen emergencies or acts of God such as derailment, explosions, collisions, or
activities reasonably performed in repairing damages caused by such occurrences.

Source: L. 07: p. 386, § 4. R.S. 08: § 2454. C.L. § 6355. CSA: C. 61, § 45. CRS 53: §
50-5-4. L. 63: p. 480, § 4. C.R.S. 1963: § 50-5-4. L. 79: Entire section amended, p. 1382, § 3,
effective July 1. L. 2021: (1) amended, (SB 21-072), ch. 329, p. 2128, § 9, effective June 24.

38-5-105. Companies, cities, and towns have eminent domain right. Such telegraph,
telephone, electric light power, gas, or pipeline company or such city or town is vested with the
power of eminent domain, and authorized to proceed to obtain rights-of-way for poles, wires,
pipes, regulator stations, substations, and systems for such purposes by means thereof. Whenever
such company or such city or town is unable to secure by deed, contract, or agreement such
rights-of-way for such purposes over, under, across, and upon the lands, property, privileges,
rights-of-way, or easements of persons or corporations, it shall be lawful for such telegraph,
telephone, electric light power, gas, or pipeline company or any city or town owning electric
power producing or distribution facilities to acquire such title in the manner now provided by
law for the exercise of the right of eminent domain and in the manner as set forth in this article.

Source: L. 07: p. 386, § 5. R.S. 08: § 2455. C.L. § 6356. CSA: C. 61, § 46. CRS 53: §
50-5-5. L. 63: p. 480, § 5. C.R.S. 1963: § 50-5-5.

38-5-106. Possession pending action. At any time after jurisdiction has been obtained
pursuant to section 38-1-103, the petitioner, upon notice to the respondent pursuant to the
Colorado rules of civil procedure, may move for an order for immediate possession. Upon such
motion and after hearing, the court, by rule in that behalf made, may authorize the petitioner,
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upon payment into court or to the clerk thereof of the amount determined by the court as
probably sufficient to pay the sum that may ultimately be awarded as compensation and damages
for the taking, if not in possession to take possession of such right-of-way, and if already in
possession to maintain and keep such possession, and in all cases to use and enjoy such right-of-
way during the pendency and until the final conclusion of such proceedings, and the court may
stay all actions and proceedings against such petitioner on account thereof. Withdrawal from the
sum so deposited may be had as provided in section 38-1-105 (6)(b). At such hearing for
immediate possession, the court shall hear and dispose of all objections that are raised at that
time concerning the motion for immediate possession, the legal sufficiency of the petition, or the
regularity of the proceedings in any other respect.

Source: L. 07: p. 386, § 6. R.S. 08: § 2456. C.L. § 6357. CSA: C. 61, § 47. CRS 53: §
50-5-6. C.R.S. 1963: § 50-5-6. L. 75: Entire section amended, p. 1406, § 2, effective July 18.

38-5-107. Companies, cities, and towns carrying high voltage - crossings -
arbitration. (1) Any person, corporation, or city or town seeking to secure a right-of-way for
lines of electric light or for the transmission of electric power for any purpose over, under, or
across any right-of-way of any other person, corporation, or city or town for such purposes or
seeking to erect or construct its lines of wire under or over the lines of wire already constructed
by such other person, corporation, or city or town for any such purposes upon, under, along, or
across any public highway or upon, under, along, or across any public lands owned or controlled
by the state of Colorado before constructing such lines or wires over, under, or across such
rights-of-way or wires of other persons, corporations, or cities or towns, where either of said
lines or wires carry a current at an electrical pressure of five thousand volts or more, shall agree
with such other persons, corporations, or cities or towns as to the conditions under or upon which
such overhead or underneath construction or crossing shall be made, looking to the due
protection and safeguard of the wires of the person, corporation, or city or town already having a
right-of-way for such wires and looking to the safety of life, health, and property. In case of an
inability to agree upon the conditions under or upon which such overhead or underneath
crossings shall be made, the person, corporation, or city or town owning and operating or
controlling the lines of wires already built or constructed and the person, corporation, or city or
town seeking to construct new lines or wires or to make said crossings shall each select a person
as an arbitrator, which two persons shall determine said conditions under or upon which such
overhead or underneath construction or crossing shall be made. In case of a disagreement in
regard thereto by the arbitrators, they shall select a third person to act with them, and the
decision made by any two of said arbitrators shall be final and binding upon the person,
corporation, or city or town so seeking to make or construct the crossings, who shall construct
the crossings in a manner determined by such arbitrators.

(2) The parties interested, before they make their submission to the arbitrators, shall
make and subscribe a written article of agreement in and by which they shall agree to submit the
matter as to how said crossings shall be made to the arbitrators named, and will abide by their
award. Said award shall be in writing, and a copy thereof delivered to each of the parties
interested. Such conditions for protection at said crossings shall be established at the sole
expense of the person, corporation, or city or town seeking the right-of-way for such overhead or
underneath construction or crossings. Nothing in this article shall affect the right of any person,
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corporation, or city or town to make such crossings where the lines or wires of neither of the
parties concerned carry a current at an electrical pressure of less than five thousand volts.

Source: L. 07: p. 387, § 7. R.S. 08: § 2457. C.L. § 6358. CSA: C. 61, § 48. CRS 53: §
50-5-7. L. 63: p. 481, § 6. C.R.S. 1963: § 50-5-7. L. 96: (1) amended, p. 303, § 5, effective
April 12.

38-5-108. Consent necessary to use of streets. Nothing in this article shall be construed
to authorize any person, partnership, association, corporation, or city or town to erect any poles,
construct any electric light power line, or pipeline, or extend any wires or lines along, through,
in, upon, under, or over any streets or alleys of any city or incorporated town without first
obtaining the consent of the municipal authorities having power to give the consent of such city
or incorporated town.

Source: L. 07: p. 388, § 8. R.S. 08: § 2458. C.L. § 6359. CSA: C. 61, § 49. CRS 53: §
50-5-8. L. 63: p. 482, § 7. C.R.S. 1963: § 50-5-8. L. 96: Entire section amended, p. 303, § 6,
effective April 12.

ARTICLE 5.5
Rights-of-way: Telecommunications Providers

Law reviews: For article, "S.B. 10: Access to Public Rights-of-Way for
Telecommunications Providers", see 25 Colo. Law. 89 (Sept. 1996); for article, "Rights-of-Way
Regulating Authority After Denver v. Qwest", see 30 Colo. Law. 103 (July 2001).

38-5.5-101.  Legislative declaration. (1) The general assembly hereby finds,
determines, and declares that:

(a) The passage of House Bill 95-1335, enacted at the first regular session of the sixtieth
general assembly, established a policy within the state to encourage competition among the
various telecommunications providers, to reduce the barriers to entry for those providers, to
authorize and encourage competition within the local exchange telecommunications market, and
to ensure that all consumers benefit from such competition and expansion.

(b) The stated goals of House Bill 95-1335 were that all citizens have access to a wider
range of telecommunications services at rates that are reasonably comparable within the state,
that basic service be available and affordable to all citizens, and that universal access to
advanced telecommunications services would be available to all consumers. Such goals are
essential to the economic and social well-being of the citizens of Colorado and can be
accomplished only if telecommunications providers are allowed to develop ubiquitous, seamless,
statewide telecommunications networks. To require telecommunications companies to seek
authority from every political subdivision within the state to conduct business is unreasonable,
impractical, and unduly burdensome. In addition, the general assembly further finds and declares
that since the public rights-of-way are dedicated to and held on a nonproprietary basis in trust for
the use of the public, their use by telecommunications companies is consistent with such policy
and appropriate for the public good.
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(2) The general assembly further finds, determines, and declares that nothing in this
article shall be construed to alter or diminish the authority of political subdivisions of the state to
lawfully exercise their police powers with respect to activities of telecommunications providers
within their boundaries, and, subject to such reservation of authority, that:

(a) The construction, maintenance, operation, oversight, and regulation of
telecommunications providers and their facilities is a matter of statewide concern and interest;

(b) Telecommunications providers operating under the authority of the federal
communications commission or the Colorado public utilities commission pursuant to article 15
of title 40, C.R.S., require no additional authorization or franchise by any municipality or other
political subdivision of the state to conduct business within a given geographic area and that no
such political subdivision has jurisdiction to regulate telecommunications providers based upon
the content, nature, or type of telecommunications service or signal they provide except to the
extent granted by federal or state legislation;

(c) Telecommunications providers have a right to occupy and utilize the public rights-of-
way for the efficient conduct of their business;

(d) Access to rights-of-way and oversight of that access must be competitively neutral,
and no telecommunications provider should enjoy any competitive advantage or suffer a
competitive disadvantage by virtue of a selective or discriminatory exercise of the police power
by a local government.

Source: L. 96: Entire article added, p. 298, § 1, effective April 12.

38-5.5-102. Definitions. As used in this article 5.5, unless the context otherwise
requires:

(1) "Broadband" or "broadband service" has the same meaning as set forth in 7 U.S.C.
sec. 950bb (b)(1) as of August 6, 2014, and includes "cable service", as defined in 47 U.S.C. sec.
522 (6) as of August 6, 2014.

(2) "Broadband facility" means any infrastructure used to deliver broadband service or
for the provision of broadband service.

(3) "Broadband provider" means a person that provides broadband service, and includes
a "cable operator", as defined in 47 U.S.C. sec. 522 (5) as of August 6, 2014.

(4) "Collocation" has the same meaning as set forth in section 29-27-402 (3).

(5) "Political subdivision" or "local government entity" means a county; city and county;
city; town; service authority; school district; local improvement district; law enforcement
authority; water, sanitation, fire protection, metropolitan, irrigation, drainage, or other special
district; or any other kind of municipal, quasi-municipal, or public corporation organized
pursuant to law.

(6) "Public highway" or "highway" for purposes of this article 5.5 includes all roads,
streets, and alleys and all other dedicated rights-of-way and utility easements of the state or any
of its political subdivisions, whether located within the boundaries of a political subdivision or
otherwise.

(7) "Small cell facility" has the same meaning as set forth in section 29-27-402 (4).

(8) "Small cell network" has the same meaning as set forth in section 29-27-402 (5).

(9) "Telecommunications provider" means a person that provides telecommunications
service, as defined in section 40-15-102 (29), with the exception of cable services as defined by
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section 602 (5) of the federal "Cable Communications Policy Act of 1984", 47 U.S.C. sec. 522
(6), pursuant to authority granted by the public utilities commission of this state or by the federal
communications commission. "Telecommunications provider" does not mean a person or
business using antennas, support towers, equipment, and buildings used to transmit high power
over-the-air broadcast of AM and FM radio, VHF and UHF television, and advanced television
services, including high definition television. The term "telecommunications provider" is
synonymous with "telecommunication provider".

Source: L. 96: Entire article added, p. 299, § 1, effective April 12. L. 2014: (1) amended
and (1.2), (1.3), and (1.7) added, (HB 14-1327), ch. 149, p. 507, § 3, effective August 6. L.
2017: Entire section amended, (HB 17-1193), ch. 143, p. 476, § 5, effective July 1.

Editor's note: Section 602(5) of the federal "Cable Communications Policy Act of 1984"
referenced in subsection (3) was repealed October 25, 1994.

Cross references: For the short title ("Broadband Deployment Act") in HB 14-1327, see
section 1 of chapter 149, Session Laws of Colorado 2014.

38-5.5-103. Use of public highways - discrimination prohibited - content regulation
prohibited. (1) (a) Any domestic or foreign telecommunications provider or broadband
provider authorized to do business under the laws of this state has the right to construct,
maintain, and operate conduit, cable, switches, and related appurtenances and facilities, and
communications and broadband facilities, including small cell facilities and small cell networks,
along, across, upon, above, and under any public highway in this state, subject to this article 5.5
and article 1.5 of title 9.

(b) The construction, maintenance, operation, and regulation of the facilities described in
subsection (1)(a) of this section, including the right to occupy and utilize the public rights-of-
way, by telecommunications providers and broadband providers are matters of statewide
concern. The facilities shall be constructed and maintained so as not to obstruct or hinder the
usual travel on a highway.

(2) A political subdivision shall not discriminate among or grant a preference to
competing telecommunications providers or broadband providers in the issuance of permits or
the passage of any ordinance for the use of its rights-of-way, nor create or erect any
unreasonable requirements for entry to the rights-of-way for the providers.

(3) A political subdivision shall not regulate a telecommunications provider or a
broadband provider based upon the content or type of signals that are carried or capable of being
carried over the provider's facilities; except that nothing in this subsection (3) prevents
regulation by a political subdivision when the authority to regulate has been granted to the
political subdivision under federal law.

Source: L. 96: Entire article added, p. 300, § 1, effective April 12. L. 2014: (1)

amended, (HB 14-1327), ch. 149, p. 507, § 4, effective August 6. L. 2017: Entire section
amended, (HB 17-1193), ch. 143, p. 477, § 6, effective July 1.
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Cross references: For the short title ("Broadband Deployment Act") in HB 14-1327, see
section 1 of chapter 149, Session Laws of Colorado 2014.

38-5.5-104. Right-of-way across state land. Any domestic or foreign
telecommunications provider or broadband provider authorized to do business under the laws of
this state has the right to construct, maintain, and operate lines of communication, switches, and
related facilities, and communications and broadband facilities, including small cell facilities and
small cell networks, and obtain a permanent right-of-way for the facilities over, upon, under, and
across all public lands owned by or under the control of the state, upon the payment of just
compensation and upon compliance with reasonable conditions as the state board of land
commissioners may require.

Source: L. 96: Entire article added, p. 300, § 1, effective April 12. L. 2017: Entire
section amended, (HB 17-1193), ch. 143, p. 478, § 7, effective July 1.

38-5.5-104.5. Use of local government entity structures. (1) Except as provided in
subsection (2) of this section and subject to the requirements and limitations of this article 5.5,
sections 29-27-403 and 29-27-404, and a local government entity's police powers, a
telecommunications provider or a broadband provider has the right to locate or collocate small
cell facilities or small cell networks on the light poles, light standards, traffic signals, or utility
poles in the rights-of-way owned by the local government entity; except that, a small cell facility
or a small cell network shall not be located or mounted on any apparatus, pole, or signal with
tolling collection or enforcement equipment attached.

(2) If, at any time, the construction, installation, operation, or maintenance of a small
cell facility on a local government entity's light pole, light standard, traffic signal, or utility pole
fails to comply with applicable law, the local government entity, by providing the
telecommunications provider or the broadband provider notice and a reasonable opportunity to
cure the noncompliance, may:

(a) Cause the attachment on the affected structure to be removed; and

(b) Prohibit future, noncompliant use of the light pole, light standard, traffic signal, or
utility pole.

(3) (a) Except as provided in subsections (3)(b) and (3)(c) of this section, a local
government entity shall not impose any fee or require any application or permit for the
installation, placement, operation, maintenance, or replacement of micro wireless facilities that
are suspended on cable operator-owned cables or lines that are strung between existing utility
poles in compliance with national safety codes.

(b) A local government entity with a municipal or county code that requires an
application or permit for the installation of micro wireless facilities may, but is not required to,
continue the application or permit requirement subsequent to July 1, 2017.

(¢) A local government entity may require a single-use right-of-way permit if the
installation, placement, operation, maintenance, or replacement of micro wireless facilities:

(I) Involves working within a highway travel lane or requires the closure of a highway
travel lane;

(II) Disturbs the pavement or a shoulder, roadway, or ditch line;

(II) Includes placement on limited access rights-of-way; or
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(IV) Requires any specific precautions to ensure the safety of the traveling public; the
protection of public infrastructure; or the operation of public infrastructure; and such activities
either were not authorized in, or will be conducted in a time, place, or manner that is inconsistent
with, the approval terms of the existing permit for the facility or structure upon which the micro
wireless facility is attached.

Source: L. 2017: Entire section added, (HB 17-1193), ch. 143, p. 478, § 8, effective July

38-5.5-105. Power of companies to contract. Any domestic or foreign
telecommunications provider or broadband provider has the power to contract with any
individual; corporation; or the owner of any lands, franchise, easement, or interest therein over
or under which the provider's conduits; cable; switches; communications or broadband facilities,
including small cell facilities and small cell networks; or related appurtenances and facilities are
proposed to be laid or created for the right-of-way for the construction, maintenance, and
operation of the facilities or for the erection, maintenance, occupation, and operation of offices at
suitable distances for the public accommodation.

Source: L. 96: Entire article added, p. 301, § 1, effective April 12. L. 2017: Entire
section amended, (HB 17-1193), ch. 143, p. 479, § 9, effective July 1.

38-5.5-106. Consent necessary for use of streets. (1) (a) This article 5.5 does not
authorize any telecommunications provider or broadband provider to erect, within a political
subdivision, any poles or construct any communications or broadband facilities, including small
cell facilities and small cell networks; conduit; cable; switch; or related appurtenances and
facilities along, through, in, upon, under, or over any public highway without first obtaining the
consent of the authorities having power to give the consent of the political subdivision.

(b) A telecommunications provider or broadband provider that, on or before July 1,
2017, either has obtained consent of the political subdivision having power to give consent or is
lawfully occupying a public highway in a political subdivision need not apply for additional or
continued consent of the political subdivision under this section.

(c) Notwithstanding any other provision of law, a political subdivision's consent given to
a telecommunications provider or a broadband provider to erect or construct any poles, or to
locate or collocate communications and broadband facilities on vertical structures in a right-of-
way, does not extend to the location of new facilities or to the erection or construction of new
poles in a right-of-way not specifically referenced in the grant of consent.

(2) (a) The consent of a political subdivision for the use of a public highway within its
jurisdiction shall be based upon a lawful exercise of its police power and shall not be
unreasonably withheld.

(b) A political subdivision shall not create any preference or disadvantage through the
granting or withholding of its consent. A political subdivision's decision that a vertical structure
in the right-of-way, including a vertical structure owned by a municipality, lacks space or load
capacity for communications or broadband facilities, or that the number of additional vertical
structures in the rights-of-way should be reasonably limited, consistent with protection of public
health, safety, and welfare, does not create a preference for or disadvantage any
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telecommunications provider or broadband provider, provided that such decision does not have
the effect of prohibiting a provider's ability to provide service within the service area of the
proposed facility.

Source: L. 96: Entire article added, p. 301, § 1, effective April 12. L. 2017: Entire
section amended, (HB 17-1193), ch. 143, p. 480, § 10, effective July 1.

38-5.5-107. Permissible taxes, fees, and charges. (1) (a) No political subdivision shall
levy a tax, fee, or charge for any right or privilege of engaging in a business or for use of a
public highway other than:

(I) A license fee or tax authorized under section 31-15-501 (1)(c), C.R.S., or article XX
of the state constitution; and

(IT) A street or public highway construction permit fee, to the extent that such permit fee
applies to all persons seeking a construction permit.

(b) All fees and charges levied by a political subdivision shall be reasonably related to
the costs directly incurred by the political subdivision in providing services relating to the
granting or administration of permits. Such fees and charges also shall be reasonably related in
time to the occurrence of such costs. In any controversy concerning the appropriateness of a fee
or charge, the political subdivision shall have the burden of proving that the fee or charge is
reasonably related to the direct costs incurred by the political subdivision. All costs of
construction shall be borne by the telecommunications provider or broadband provider.

(2) (a) Any tax, fee, or charge imposed by a political subdivision shall be competitively
neutral among telecommunications providers and broadband providers.

(b) Nothing in this article or in article 32 of title 31, C.R.S., shall invalidate a tax or fee
imposed if such tax or fee cannot legally be imposed upon another telecommunications provider,
broadband provider, or service because of the requirements of state or federal law or because
such other provider is exempt from taxation or lacks a taxable nexus with the political
subdivision imposing the tax or fee.

(c) If a political subdivision imposes a tax on a telecommunications provider or
broadband provider and such tax does not apply to other providers of comparable
telecommunications services or broadband services due to the language of the ordinance or
resolution that imposes the tax, then the governing body of the political subdivision shall take
one of the following two courses of action:

(I) Ifit can do so without violating the election requirements of section 20 of article X of
the state constitution, the governing body shall amend the ordinance or resolution that imposes
the tax so as to extend the tax to providers of comparable telecommunications services or
broadband services; or

(II) If an election is required under section 20 of article X of the state constitution, the
governing body shall cause an election to be held in accordance with said section 20 to authorize
the extension of the tax to providers of comparable telecommunications services or broadband
services. If the extension of the tax is not approved by the voters at such election, then the
existing tax shall no longer apply to the providers that had been subject to the tax immediately
before the election.
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(3) Taxes, fees, and charges imposed shall not be collected through the provision of in-
kind services by telecommunications providers or broadband providers, nor shall any political
subdivision require the provision of in-kind services as a condition of consent to use a highway.

(4) The terms of all agreements between political subdivisions and telecommunications
providers or broadband providers regarding use of highways shall be matters of public record
and shall be made available upon request pursuant to article 72 of title 24, C.R.S.

(5) Nothing in this section affects the manner in which the property tax administrator
values a public utility under article 4 of title 39, C.R.S.

(6) Nothing in this article affects the ability of a political subdivision to require and grant
a cable franchise to a cable operator seeking to provide cable television service within the
political subdivision and to obtain any consideration or impose any conditions in a cable
franchise, unless otherwise prohibited by federal law.

(7) As used in this section, "public highway" or "highway" as otherwise defined in
section 38-5.5-102 (6) does not include excess and remainder rights-of-way under the
department of transportation's jurisdiction.

Source: L. 96: Entire article added, p. 301, § 1, effective April 12. L. 2014: (1)(b), (2),
(3), and (4) amended and (5), (6), and (7) added, (HB 14-1327), ch. 149, p. 507, § 5, effective
August 6. L. 2017: (7) amended, (HB 17-1193), ch. 143, p. 480, § 11, effective July 1.

Cross references: For the short title ("Broadband Deployment Act") in HB 14-1327, see
section 1 of chapter 149, Session Laws of Colorado 2014.

38-5.5-108. Pole attachment agreements - limitations on required payments. (1)
Neither a local government entity nor a municipally owned utility shall request or receive from a
telecommunications provider, broadband provider, or cable television provider, as defined in
section 602 (5) of the federal "Cable Communications Policy Act of 1984", in exchange for
permission to attach small cell facilities, broadband devices, or telecommunications devices to
poles or structures in a right-of-way, any payment in excess of the amount that would be
authorized if the local government entity or municipally owned utility were regulated pursuant to
47 U.S.C. sec. 224, as amended.

(2) A municipality shall not request or receive from a telecommunications provider or a
broadband provider, in exchange for or as a condition upon a grant of permission to attach
telecommunications or broadband devices to poles, any in-kind payment.

Source: L. 96: Entire article added, p. 302, § 1, effective April 12. L. 2017: Entire
section amended, (HB 17-1193), ch. 143, p. 481, § 12, effective July 1.

Editor's note: Section 602(5) of the federal "Cable Communications Policy Act of 1984"
referenced in subsection (1) was repealed October 25, 1994.

38-5.5-109. Notice of trenching - permitted access. (1) (a) The state or a political

subdivision shall provide notice on a competitively neutral basis to broadband providers of any
utility trenching project that it conducts, but notice is not required for emergency repair projects.
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The state or political subdivision shall provide the notice a minimum of ten business days prior
to the start of the project involving trenching.

(b) The department of transportation shall maintain a public list of all broadband
providers that would like to receive notice of a utility trenching project and the providers'
addresses on the website it maintains. To be eligible to receive notice under paragraph (a) of this
subsection (1), a broadband provider must request the department of transportation to be
included in the department list. A political subdivision may rely on the department list when
making its notifications, and such notifications may be made by electronic mail.

(2) (a) For any trenching project conducted by the state or a political subdivision, the
state or political subdivision shall allow joint trenching by broadband providers on a
nonexclusive and nondiscriminatory basis for the placement of broadband facilities, except as set
forth in paragraph (b) of this subsection (2). This subsection (2) does not limit the ability of the
state, political subdivision, or any private entity to share the costs of construction related to the
trenching project with the broadband provider.

(b) The state or a political subdivision may deny joint trenching by broadband providers
if the joint trenching will hinder or obstruct highway safety or the construction, maintenance,
operations, or related regulation of highway facilities or if it is not feasible because it will delay
the repair or construction of a political subdivision's water, wastewater, electricity, or gas line or
because collocation with a political subdivision's water, wastewater, electricity, or gas line will
hinder or obstruct the maintenance or operations of a political subdivision's water, wastewater,
electricity, or gas facilities.

(3) (a) Nothing in this section is intended to preempt or otherwise replace requirements
for joint trenching that may be imposed by a political subdivision.

(b) Nothing in this section requires a private entity undertaking a trenching project to
allow a broadband provider to participate in the trenching project.

(c) Any provision in this section that conflicts with federal law is unenforceable.

(d) Nothing in this section shall be construed to prevent or delay commencement or
progress of a construction, maintenance, or trenching project.

(4) As used in this section, "trenching" means a construction project in which a highway
right-of-way surface is opened or removed for the purpose of laying or installing conduit, fiber,
or similar infrastructure in excess of one mile in length. "Trenching" does not mean any other
activity or project for the construction or maintenance, including drainage or culvert work, of a
highway facility.

Source: L. 2014: Entire section added, (HB 14-1327), ch. 149, p. 509, § 6, effective
August 6.

Cross references: For the short title ("Broadband Deployment Act") in HB 14-1327, see
section 1 of chapter 149, Session Laws of Colorado 2014.

ARTICLE 6
Proceedings by Cities and Towns
PART 1
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CONDEMNATION OF PROPERTY

38-6-101. Power of towns and cities. Whenever, in a town, city, or city and county, the
council thereof or other municipal board having authority by charter or statute passes a
resolution or ordinance to establish, construct, extend, open, widen, or alter any street, lane,
avenue, boulevard, park, playground, parkway, pleasure way, public square, market, viaduct,
bridge, sewer, tunnel, or subway or to build, acquire, construct, or establish any public building
or any other public work or public improvement, said town, city, or city and county shall have
the right to take, damage, condemn, or appropriate by right of eminent domain such private
property as may be required in the manner provided for in this part 1; but, except as specifically
authorized by law, no incorporated town shall exercise the power of eminent domain over
property outside the town boundaries. In any case where such special benefits are not to be
assessed by commissioners as provided in section 38-6-107 against the real estate specially
benefited, the said town, city, or city and county may follow the procedure set forth in this part 1
or the procedure set forth in article 1 of this title.

Source: L. 11: p. 373, § 1. C.L. § 9076. CSA: C. 163, § 119. CRS 53: § 50-6-1. L. 57:
p. 365, § 1. L. 59: p. 423, § 1. C.R.S. 1963: § 50-6-1. L. 69: p. 356, § 1. L. 76: Entire section
amended, p. 312, § 60, effective May 20.

Cross references: For the proceedings and procedure for taking private property for
public use, see part 1 of article 1 of this title.

38-6-102. Petition. The attorney for said city or city and county, in the name of such city
or city and county, shall apply to the district court of the district in which said city or city and
county is situated, by petition, which petition shall state the general nature of the improvement
proposed to be established or made, a correct description of the property required, and the name
of the owner of said property as shown on the records of the county clerk and recorder of the
county or city and county in which said property is situated. Said petition shall pray for the
appointment of three disinterested commissioners, freeholders of real estate in and residents of
said city or city and county, to appraise and award the damages which said owner may sustain by
reason of the appropriation and condemnation of such property by the city or city and county and
to perform such other duties as are in this part 1 enumerated.

Source: L. 11: p. 374, § 2. C.L. § 9077. CSA: C. 163, § 120. CRS 53: § 50-6-2. C.R.S.
1963: § 50-6-2. L. 76: Entire section amended, p. 312, § 61, effective May 20.

38-6-103. Defendants - guardian ad litem. The owners of all property sought to be
condemned for the proposed improvement shall be made parties defendant. It shall not be
necessary to make any person a defendant unless such person has some title thereto of record in
the office of the county clerk and recorder of the county or city and county in which said
property is situated. If the proceeding seeks to affect land owned by an infant or a mentally
incompetent person, the legal guardian or conservator of such person shall be made a party
defendant. If such person has no legal guardian, the district court shall have the power to appoint
a guardian ad litem to represent such person.
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Source: L. 11: p. 374, § 3. C.L. § 9078. CSA: C. 163, § 121. CRS 53: § 50-6-3. C.R.S.
1963: § 50-6-3. L. 75: Entire section amended, p. 932, § 53, effective July 1.

38-6-104. Judge to set hearing - summons - service - publication. Upon the filing of
the petition, said court shall fix a date for hearing said petition, and the attorney for the petitioner
shall prepare and issue a summons, directed to the defendants, notifying them of the date fixed
by the court for the hearing. Jurisdiction of said defendants shall be obtained by causing the
summons to be served on the defendants in like manner as is provided by the laws of this state
for the service of summons in civil actions, except as otherwise provided in this section. The
date for the hearing of the petition shall not be less than ten days after the date of the service of
the summons. In case any defendant does not reside in said city or city and county or is a foreign
corporation or in case the attorney for the petitioner files an affidavit that he has endeavored to
find such person in such city or city and county, for the purpose of causing the person to be
served, and that after reasonable effort he has been unable to find said person in said city or city
and county, the petitioner may cause the summons to be published for three consecutive times in
any daily or weekly newspaper published in said city or city and county. The date for the hearing
of said petition shall not be less than ten days after the date of the last publication of said
summons.

Source: L. 11: p. 374, § 4. C.L. § 9079. CSA: C. 163, § 122. CRS 53: § 50-6-4. C.R.S.
1963: § 50-6-4.

38-6-105. Answer - hearing - commissioners. Any defendant has the right to appear in
the proceeding and file an answer, in writing, with the clerk of the court, at any time prior to the
date fixed for the hearing of the petition but not thereafter, in which answer said defendant shall
set forth such legal objections as he may have to the condemnation or appropriation of any
property owned by him or to the prosecution of said proceeding. At the time set for the hearing
of said petition or such time to which the hearing may have been continued by the court, the
court shall proceed to hear any objections raised by the answer, if any there be. The court has no
power to inquire into the necessity of exercising the power of eminent domain for the purpose
proposed, nor into the necessity of making the proposed improvement, nor into the necessity of
taking the particular property described in the petition. If the court finds that the petitioner has
the right to prosecute said proceeding and such objections as may have been filed are overruled,
the court shall appoint three disinterested commissioners in condemnation, freeholders of real
estate in said city or city and county and residents thereof, who shall have the powers and duties
provided in this part 1. No person shall be disqualified to act as a commissioner by reason of the
fact that he may own either the fee or other interest in or to property that might be assessed a
special benefit on account of the proposed improvement.

Source: L. 11: p. 375, § 5. C.L. § 9080. CSA: C. 163, § 123. CRS 53: § 50-6-5. C.R.S.
1963: § 50-6-5. L. 76: Entire section amended, p. 312, § 62, effective May 20.

38-6-106. Commissioners - oaths - hearing. The commissioners, before entering upon
the duties of their office, shall take an oath to faithfully, promptly, and impartially discharge
their duties as such commissioners. Any commissioner may administer oaths to witnesses

Colorado Revised Statutes 2022 Page 42 of 666 Uncertified Printout



produced before him. The commissioners may issue subpoenas and compel witnesses to attend
and testify, may adjourn and hold meetings, and shall hear such proofs as may be presented to
them.

Source: L. 11: p. 375, § 6. C.L. § 9081. CSA: C. 163, § 124. CRS 53: § 50-6-6. C.R.S.
1963: § 50-6-6.

38-6-107. Assessment of damages - lien - fund. It is the duty of the commissioners to
estimate, fix, and determine the fair and actual cash market value of all property proposed to be
taken for the improvement, without reference to the projected improvement, and the fair, direct,
and actual damage caused on account of said improvement to other property not taken for the
improvement. The commissioners shall provide for the payment of the total amount of their
awards for land taken and damaged, in all cases where the resolution or ordinance authorizing
the improvement so provides, by assessing against the owners of all real estate which, in their
opinion, will be specially benefited by the proposed improvement the amounts of said benefit as
special assessments, and such commissioners shall assess the balance required to make said total
amount as a general assessment against the petitioning city or city and county. Such special
benefits shall be assessed against the owners of each lot or parcel of property that is, in the
opinion of said commissioners, specially benefited by said improvement, which said special
benefits shall be a lien on the property so charged, and shall be collected as provided by the
charter or ordinance of said city or city and county, and when so collected shall be paid into the
treasury of said city or city and county as a separate fund, to be used for the payment of the
awards and damages.

Source: L. 11: p. 376, § 7. C.L. § 9082. CSA: C. 163, § 125. CRS 53: § 50-6-7. C.R.S.
1963: § 50-6-7.

38-6-108. Commissioners' report. The commissioners shall make, subscribe, and file
with the clerk of the court in which such proceedings are had a report of their awards and
assessments, in which all property assessed shall be described with convenient certainty and
accuracy. In said report, the awards and damages allowed to each owner and the benefits
assessed against each parcel of land shall be separately stated.

Source: L. 11: p. 376, § 8. C.L. § 9083. CSA: C. 163, § 126. CRS 53: § 50-6-8. C.R.S.
1963: § 50-6-8.

38-6-109. Cost assessed against block. In all cases where the proposed improvement is
the opening, widening, establishing, or extension of a public alley, the cost thereof shall be
assessed against the property in the particular block in which said alley is situated, according to
the benefits to be received therefrom, and against none other.

Source: L. 11: p. 376, § 9. C.L. § 9084. CSA: C. 163, § 127. CRS 53: § 50-6-9. C.R.S.
1963: § 50-6-9.
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38-6-110. Property need not be in city limits. In all proceedings under this part 1, the
petitioner has the right to take or condemn separate parcels of land. Such parcels of land need
not be adjoining or contiguous to each other. In all cases where a proceeding is brought to
condemn, appropriate, or acquire land for boulevard, parkway, or park purposes, such land or
any part thereof may be situated beyond or without the corporate limits of said city or city and
county, subject to the limitation imposed by section 31-25-201 (1), C.R.S.

Source: L. 11: p. 377, § 10. C.L. § 9085. CSA: C. 163, § 128. CRS 53: § 50-6-10.
C.R.S. 1963: § 50-6-10. L. 76: Entire section amended, p. 313, § 63, effective May 20. L. 83:
Entire section amended, p. 1266, § 4, effective July 1.

Cross references: For the legislative declaration in the 1983 act amending this section,
see section 1 of chapter 367, Session Laws of Colorado 1983.

38-6-111. Hearing - notice - publication. After the report of said commissioners is filed
with the clerk of the court, the court shall fix a time for the consideration of said report, and the
petitioner shall give written notice to the defendants and all other persons who are the owners of
record of property mentioned in said report, whether damaged, appropriated, condemned, or
assessed special benefits, of the matters contained in said report and of the time so fixed by the
court for the consideration thereof. The notice shall be served in like manner as is provided by
the laws of this state for the service of summons in civil actions, except as otherwise provided in
this section. Said persons shall be served at least ten days before the time fixed for the
consideration of the report by the court. In case any defendant or owner of record of any property
damaged, appropriated, condemned, or assessed special benefits does not reside in said city or
city and county or is a foreign corporation or in case the attorney for said petitioner files an
affidavit that he has endeavored to find such person in said city or city and county, for the
purpose of causing said person to be notified, and that after reasonable effort he has been unable
to find said person in said city or city and county, the petitioner may cause to be published a
notice, of the matters affecting such person contained in said report and of the time fixed for the
consideration thereof, for three successive times in some daily or weekly newspaper published in
said city or city and county. Said publication shall be in lieu of personal service of said notice on
all such persons.

Source: L. 11: p. 377, § 11. C.L. § 9086. CSA: C. 163, § 129. CRS 53: § 50-6-11.
C.R.S. 1963: § 50-6-11.

Cross references: For publication of legal notices, see part 1 of article 70 of title 24.

38-6-112. Objections - default - burden of proof - findings - reappraisement. Any
person who is the owner of, or who has any interest in, any of the property mentioned in said
report, whether appropriated or damaged or against which special benefits have been assessed,
may appear, at or before the time fixed by the court for the consideration of said report but not
after said time, and file his written objection to said report. Default shall be entered against the
owners of all property mentioned in said report who have not filed objections thereto within said
time, and the report shall be confirmed by the court as to such persons. At the time fixed by the
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court for the consideration of said report, the court shall proceed to hear any objections that have
been filed, except where a jury trial has been demanded, as provided for in section 38-6-113.
Any party interested in said proceeding may introduce such evidence as may tend to establish the
right of the matter. The burden of proof to change any finding, award, or assessment of said
commissioners shall be upon the person objecting thereto. If it appears to the court that the
property of the objector has been appraised by the commissioners at more or less than the fair,
actual cash market value thereof, or that the fair, direct, and actual damage to property not taken
is greater or less than the amount awarded by the commissioners, or that the property of the
objector is assessed a special benefit in an amount greater than it will be actually benefited by
the proposed improvement, the court shall so find and shall also find what the proper award or
assessment shall be, and judgment shall be rendered accordingly. The court, for good cause
shown, may modify, alter, change, annul, or confirm the report of the commissioners, or any part
thereof, or may order a new appraisement and assessment as to any of the property affected in
the proceeding by the same commissioners or by other commissioners appointed by the court.

Source: L. 11: p. 378, § 12. C.L. § 9087. CSA: C. 163, § 130. CRS 53: § 50-6-12.
C.R.S. 1963: § 50-6-12.

38-6-113. Jury trial - motion for new trial - appellate proceedings. (1) At the time
fixed for the hearing of the commissioners' report or at any time prior thereto but not after said
time, any defendant who owns or is interested in any property actually taken, appropriated, or
damaged on account of the proposed improvement and who is dissatisfied with the amount
awarded to him by said commissioners may file his demand, in writing, for a trial by a jury of
either six or twelve freeholders to appraise and assess the damages which said defendant or
person may sustain by reason of the appropriation and condemnation of, or damage to, his
property. Any person so demanding a jury, at the time of said demand, shall deposit with the
clerk the jury fees for one day's services according to the rate allowed jurors in the district court.
The court shall fix an early date for said trial, and on such date the defendants who have made
written demands for jury trial within the time provided shall proceed to submit their claims to the
jury. Such jury shall be drawn as in civil actions; except that the jurors shall have the
qualifications provided in this section.

(2) The court shall proceed in the same manner and with like powers as in other cases,
except as otherwise provided in this part 1. At the request of any party to the proceedings, the
court shall order that the jury go upon the premises sought to be taken or damaged, in charge of a
sworn bailiff and in the company of any other person that the court may order, and examine the
premises in person. At the conclusion of the evidence, the matters in controversy may be argued
by counsel to the jury, and at the conclusion of the arguments the court shall instruct the jury in
writing. The jury shall return a special verdict fixing and determining the damages or
compensation to be allowed to each defendant, severally, who has demanded a jury trial, which
verdict shall include both the fair, actual cash market value of the land actually taken for the
improvement and the direct, fair, and actual damage, if any, caused on account of said
improvement to property not taken for the improvement. Any party to the proceeding may move
for a new trial in the same manner as in actions at law. The refusal of said court to grant the
same may be excepted to and assigned for appeal, but no appeal shall be permitted to stay the
improvement sought by the proceeding.
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Source: L. 11: p. 378, § 13. C.L. § 9088. CSA: C. 163, § 131. CRS 53: § 50-6-13.
C.R.S. 1963: § 50-6-13. L. 76: (2) amended, p. 313, § 64, effective May 20.

38-6-114. Costs - compensation. The cost of the proceedings shall be paid by the city or
city and county. The commissioners shall be allowed a reasonable compensation for their
services and expenses, the amount of which shall be fixed by the court.

Source: L. 11: p. 379, § 14. C.L. § 9089. CSA: C. 163, § 132. CRS 53: § 50-6-14.
C.R.S. 1963: § 50-6-14.

38-6-115. Amendments - new parties - notice. Amendment to the petition or to any
paper or record in the proceedings shall be permitted by the court whenever necessary to a fair
hearing and final determination of the questions involved. Should it become necessary at any
stage of the proceedings to bring in a new party, the court has the power to make such rule or
order in relation thereto as may be deemed reasonable and proper. The court also has the power
to make all necessary rules and orders for notice to persons of the pendency of the proceedings.

Source: L. 11: p. 380, § 15. C.L. § 9090. CSA: C. 163, § 133. CRS 53: § 50-6-15.
C.R.S. 1963: § 50-6-15.

38-6-116. Decree - copy to city clerk - payments - collection of assessments. After the
trial hearings and determination of all objections to said report, the court shall make its judgment
and decree, granting the petitioner such title to the property condemned as may be petitioned for
and the right to enter upon the same, upon payment of the compensation ascertained. The decree
shall describe each parcel of property so condemned and state the owner thereof and shall
describe the property against which special assessments have been made and the amounts
thereof. When said judgment and decree have been made by the court, the clerk of said court
shall make a certified copy thereof and after thirty days deliver the same to the clerk of the city
or city and county. Unless other provision is made in the charter of said city or city and county
for the payment of said awards, the council, within ninety days after the date of said decree, shall
make, by ordinance, the necessary appropriation for the payment of the compensation for the
property condemned. The proper officers of said city or city and county shall thereupon issue the
warrants of said city or city and county to the respective parties entitled thereto. The council, by
ordinance, shall also provide for the collection of such special assessments as have been
confirmed by the final decree of the court.

Source: L. 11: p. 380, § 16. C.L. § 9091. CSA: C. 163, § 134. CRS 53: § 50-6-16.
C.R.S. 1963: § 50-6-16.

38-6-117. City may dismiss proceedings. The attorney for the city or city and county
commencing the proceedings has the right to withdraw said proceedings or to dismiss the same
as to one or more of said defendants or as to one or more parcels of land, without prejudice, at
any stage of the proceedings, and the petitioner shall pay the costs thereof.
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Source: L. 11: p. 380, § 17. C.L. § 9092. CSA: C. 163, § 135. CRS 53: § 50-6-17.
C.R.S. 1963: § 50-6-17.

38-6-118. Ownership in controversy - award. If the ownership of any property
condemned or damaged is in controversy, the amount awarded in payment of said property or the
damage thereto shall be paid into the registry of said court for the use of the successful claimants
of said property as their respective interests appear to the court. All disputes as to ownership of
property taken or damaged shall be tried to the court.

Source: L. 11: p. 381, § 18. C.L. § 9093. CSA: C. 163, § 136. CRS 53: § 50-6-18.
C.R.S. 1963: § 50-6-18.

38-6-119. Possession - award paid. As soon as the amounts awarded for property taken
or in payment of damages have been tendered to the parties entitled thereto, respectively, or
deposited in the registry of said court for the use of the respective persons entitled to said
amounts, the city or city and county may have possession of said premises and may proceed with
the proposed improvement. When any controversy concerning ownership has been determined,
the clerk of said court shall pay the amounts awarded to said parties.

Source: L. 11: p. 381, § 19. C.L. § 9094. CSA: C. 163, § 137. CRS 53: § 50-6-19.
C.R.S. 1963: § 50-6-19.

38-6-120. Review - deposit - possession. Upon the final determination of any
proceeding under this part 1, appeal shall lie in every case to bring into review the proceedings
therein. If the owner of any property taken or affected appeals, the petitioner may pay into the
registry of said court the amount of compensation awarded therefor, for the use of said owner,
and shall thereupon be entitled to take possession of and use the property taken or affected the
same as if no appeal had been taken. The money so deposited shall remain on deposit until the
appeal has been heard and determined. If any owner elects to receive such amount before the
determination of such appeal, said appeal shall thereupon be dismissed so far as such owner is
concerned.

Source: L. 11: p. 381, § 20. C.L. § 9095. CSA: C. 163, § 138. CRS 53: § 50-6-20.
C.R.S. 1963: § 50-6-20. L. 76: Entire section amended, p. 313, § 65, effective May 20.

38-6-121. Lis pendens. In any proceeding brought under this part 1, the petitioner, at the
time of filing the petition or at any time thereafter during the pendency of such proceeding, may
file with the county clerk and recorder of the county in which the property sought to be
condemned is situated a notice of the pendency of the proceeding, containing a general
description of the property affected. The filing of such notice shall be constructive notice of the
proceeding to any purchaser or encumbrancer of said property. The petitioner shall take all
property condemned under this part 1 free of all conveyances, taxes, or assessments that have
attached thereto subsequent to the filing of the lis pendens.

Colorado Revised Statutes 2022 Page 47 of 666 Uncertified Printout



Source: L. 11: p. 382, § 21. C.L. § 9096. CSA: C. 163, § 139. CRS 53: § 50-6-21.
C.R.S. 1963: § 50-6-21. L. 76: Entire section amended, p. 314, § 66, effective May 20.

38-6-122. Eminent domain beyond city limits. Cities and towns are granted the power
of eminent domain both within and beyond their corporate limits, for the purpose of constructing
or installing storm or sanitary sewers, septic tanks, disposal works, or electric lines, regulator
stations, substations, and related facilities, such power to be exercised in the manner prescribed
by law. Nothing in this section shall authorize the pollution or contamination of any public river,
stream, or water.

Source: L. 21: p. 773, § 1. C.L. § 9097. CSA: C. 163, § 140. CRS 53: § 50-6-22. L. 63:
p. 482, § 8. C.R.S. 1963: § 50-6-22.

PART 2
CONDEMNATION OF WATER RIGHTS

38-6-201. Condemnation of water rights by municipalities. This part 2 shall apply to
any water right which is to be condemned by a town, city, city and county, or municipal
corporation having the powers of condemnation, referred to in this part 2 as a "municipality".

Source: L. 75: Entire part added, p. 1408, § 1, effective July 1.

38-6-202. Petition. (1) The attorney for any municipality, in the name of said
municipality, shall apply to the district court of the district in which the municipality is situated,
by petition, which petition shall set forth the general nature of the improvement proposed to be
established or made, a correct description of the water right required, the name of the owner of
the water right, and those persons who may be damaged by the acquisition of the water right.
Said petition shall pray for the appointment of three disinterested commissioners appointed by
the court of jurisdiction, freeholders of real estate in Colorado, one to be a resident from the area
affected by the proposed action, one to be a resident of the municipality bringing the action, and
one to be a party who has no interest in the controversy, to determine the issue of the necessity
of exercising eminent domain as proposed in the petition and, if the condemnation is to be
allowed, to appraise and award the damages that each person damaged may sustain by reason of
the appropriation and condemnation of the water right by the municipality and to perform such
other duties as are in this part 2 enumerated.

(2) No municipality shall be allowed to condemn water rights, as provided in section 38-
6-207, for any anticipated or future needs in excess of fifteen years, nor shall any municipality
be allowed to condemn water rights that are appropriated to a prior public use.

Source: L. 75: Entire part added, p. 1408, § 1, effective July 1.
38-6-203. Condemnation - municipal - water supplies - standards and procedures
for evaluations. (1) Prior to any hearing for condemnation of water supplies and structures

under this part 2, the municipality shall:
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(a) Prepare or update a community growth development plan reflecting present
population and resources uses and capabilities and projected population growth and resources
requirements, the latter to include all resources requirements to provide for phased development
of municipal services and facilities;

(b) Prepare a detailed statement describing:

(I) The water rights to be acquired under condemnation and their present uses;

(IT) The effects upon the county and suitable area within the river drainage basin or
basins from the change or conversion of acquired irrigation and other water supplies to domestic
uses, to include economic and environmental effects;

(IIT) The unavoidable adverse and irreversible effects from such taking of properties and
rights; and

(IV) Alternative sources of water supply that may be acquired by appropriation,
purchase, lease, conservation, or condemnation and relative acquisitions costs.

(2) The information contained in the growth development plan and statement of effects
from the condemnation shall be prepared in sufficient detail to provide a meaningful basis for
assessment of the aspects of the condemnation to the public if the condemnation is approved.
These statements shall be presented to the commissioners appointed by the court and the
defendants and shall be made available to interested parties.

Source: L. 75: Entire part added, p. 1409, § 1, effective July 1.

38-6-204. Defendants - guardian ad litem. The owners of all property sought to be
condemned for the proposed improvement or who would be damaged by said improvement shall
be made parties defendant. If the proceeding seeks to affect land owned by a minor or mental
incompetent under legal disabilities, the legal guardian or conservator of such person shall be
made party defendant. If such person has no legal guardian, the district court shall have the
power to appoint a guardian ad litem to represent such person.

Source: L. 75: Entire part added, p. 1409, § 1, effective July 1.

38-6-205. Judge to set hearing - summons - service - publication. Upon the filing of
the petition, said court shall fix a date for hearing said petition, and the attorney for the petitioner
shall prepare and issue a summons, directed to the defendants, notifying them of the date fixed
by the court for the hearing. Jurisdiction of said defendants shall be obtained by causing the
summons to be served on the defendants in like manner as is provided by the laws of this state
for the service of summons in civil actions, except as otherwise provided in this section. The
date for the hearing of the petition shall not be less than ten days after the date of the service of
the summons. In case any defendant does not reside in the state or is a foreign corporation or in
case the attorney for the petitioner files an affidavit that he has endeavored to find such person
for the purpose of causing the person to be served and that after reasonable effort he has been
unable to find said person, the petitioner may cause the summons to be published for three
consecutive times in any daily or weekly newspaper published in the judicial district. The date
for the hearing of said petition shall not be less than ten days after the date of the last publication
of said summons.
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Source: L. 75: Entire part added, p. 1409, § 1, effective July 1.

38-6-206. Answer - hearing - jury. (1) Any defendant has the right to appear in the
proceeding and file an answer, in writing, with the clerk of the court, at any time prior to the date
fixed for the hearing of the petition but not thereafter, in which answer said defendant shall set
forth such objections as he may have to the condemnation or appropriation of any water right
owned by him or to the prosecution of said proceeding.

(2) Any defendant may file a demand for a jury trial as provided for in section 38-6-211
(1), prior to the date fixed for the hearing of the petition.

(3) At the time set for the hearing of said petition or at the time to which the hearing may
have been continued by the court, the court shall proceed to hear any objections raised by the
answer provided for in subsection (1) of this section. The court shall also appoint three
commissioners to carry out the provisions of this part 2.

Source: L. 75: Entire part added, p. 1410, § 1, effective July 1.

38-6-207. Duty of commissioners, determination of necessity. (1) In any case
initiated for the acquisition of water rights pursuant to this part 2, it is the duty of the
commissioners to:

(a) Examine and assess the growth development plan and statement provided by the
municipality, from the proposed condemnation, required in section 38-6-203, and obtain
necessary information pursuant to powers granted in section 38-6-208, and make a determination
as to the necessity of exercising the power of eminent domain for the proposed purposes;

(b) Provide one of the following recommendations to the court, based upon their
findings:

(I) There exists no need and necessity for condemnation as proposed.

(IT) There exists a need and necessity for condemnation as proposed.

(IIT) There exists a need and necessity for condemnation, but it is premature.

(2) In making a recommendation, as provided in subsection (1)(b)(Il) of this section, the
commissioners may recommend an alternate source of water supply.

(3) The commissioners shall hear the proofs and allegations of the parties and, after
viewing the premises, certify the proper compensation to be made to said owner or parties
interested for the water or other property to be taken or affected, as well as all damages accruing
to the owner or parties interested in consequences of the condemnation of the same.

(4) If the commissioners find there exists no need and necessity for the condemnation
proposed, they shall make no finding as to the value of the condemned property.

Source: L. 75: Entire part added, p. 1410, § 1, effective July 1.

38-6-208. Commissioners - oaths - hearing. The commissioners, before entering upon
the duties of their office, shall take an oath to faithfully, promptly, and impartially discharge
their duties as such commissioners. Any commissioner may administer oaths to witnesses
produced before him. The commissioners may issue subpoenas and compel witnesses to attend
and testify, may adjourn and hold meetings, and shall hear such proofs as may be presented to
them.
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Source: L. 75: Entire part added, p. 1411, § 1, effective July 1.

38-6-209. Hearing - notice - publication. After the report of the commissioners is filed
with the clerk of the court, the court shall fix a time for the consideration of said report, and the
petitioner shall give written notice to the defendants and all other persons who are the owners of
property mentioned in said report, whether damaged, appropriated, condemned, or assessed
special benefits, of the matters contained in said report and of the time so fixed by the court for
the consideration thereof. The notice shall be served in like manner as is provided by the laws of
this state for the service of summons in civil actions, except as otherwise provided in this
section. Said persons shall be served at least ten days before the time fixed for the consideration
of the report by the court. In case any defendant or owner of any property damaged,
appropriated, condemned, or assessed special benefits does not reside in the state or is a foreign
corporation or in case the attorney for said petitioner files an affidavit that he has endeavored to
find such person for the purpose of causing said person to be notified and that after reasonable
effort he has been unable to find said person in the state, the petitioner may cause to be published
a notice, of the matters affecting such person contained in said report and of the time fixed for
the consideration thereof, for three successive times in some daily or weekly newspaper
published in said judicial district. Said publication shall be in lieu of personal service of said
notice on all such persons.

Source: L. 75: Entire part added, p. 1411, § 1, effective July 1.

38-6-210. Objections - default - burden of proof - findings - reappraisement. Any
person who is the owner of, or who has any interest in, any of the property mentioned in said
report, whether appropriated or damaged or against which special benefits have been assessed,
may appear, at or before the time fixed by the court for the consideration of said report, but not
after said time, and file his written objection to said report. Default shall be entered against the
owners of all property mentioned in said report who have not filed objections thereto within said
time, and the report shall be confirmed by the court as to such persons. At the time fixed by the
court for the consideration of said report, the court shall proceed to hear any objections that have
been filed, except where a jury trial has been demanded, as provided for in section 38-6-211.
Any party interested in said proceeding may introduce such evidence as may tend to establish the
right of the matter. The burden of proof to change any finding, award, or assessment of said
commissioners shall be upon the person objecting thereto. If it appears to the court that the
property of the objector has been appraised by the commissioners at more or less than the fair,
actual cash market value thereof, or that the fair, direct, and actual damage to property not taken
is greater or less than the amount awarded by the commissioners, or that the property of the
objector is assessed a special benefit in an amount greater than it will be actually benefited by
the proposed improvement, the court shall so find and shall also find what the proper award or
assessment shall be, and judgment shall be rendered accordingly. The court, for good cause
shown, may modify, alter, change, annul, or confirm the report of the commissioners, or any part
thereof, or may order a new appraisement and assessment as to any of the property affected in
the proceeding by the same commissioners or by other commissioners appointed by the court.

Source: L. 75: Entire part added, p. 1411, § 1, effective July 1.
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38-6-211. Jury trial - motion for new trial - appellate proceedings. (1) At any time
prior to the date fixed for the hearing of the petition provided for in section 38-6-205, any
defendant who owns or is interested in any property to be taken, appropriated, or damaged on
account of the proposed improvement may file his demand, in writing, for a trial by a jury of
either six or twelve freeholders to appraise and assess the damages which said defendant or
person may sustain by reason of the appropriation and condemnation of, or damage to, his
property. Any person so demanding a jury, at the time of said demand, shall deposit with the
clerk the jury fees for one day's services according to the rate allowed jurors in the district court.
The court shall fix an early date for said trial, and on such date the defendants who have made
written demands for jury trial within the time provided shall proceed to submit their claims to the
jury. Such jury shall be drawn as in civil actions; except that the jurors shall have the
qualifications provided in this section.

(2) The court shall proceed in the same manner and with like powers as in other cases,
except as otherwise provided in this part 2. At the request of any party to the proceedings, the
court shall order that the jury go upon the premises sought to be taken or damaged, in charge of a
sworn bailiff and in the company of any other person that the court may order, and examine the
premises in person. At the conclusion of the evidence, the matters in controversy may be argued
by counsel to the jury, and at the conclusion of the arguments the court shall instruct the jury in
writing. The jury shall return a special verdict fixing and determining the damages or
compensation to be allowed to each defendant, severally, who has demanded a jury trial, which
verdict shall include the fair, actual cash market value of the land actually taken for the
improvement. Any party to the proceeding may move for a new trial in the same manner as in
actions at law. The refusal of said court to grant the same may be excepted to and assigned for
appeal, but no appeal shall be permitted to stay the improvement sought by the proceeding.

Source: L. 75: Entire part added, p. 1412, § 1, effective July 1.

38-6-212. Costs - compensation. The cost of the proceedings shall be paid by the
municipality. The commissioners shall be allowed a reasonable compensation for their services
and expenses, the amount of which shall be fixed by the court. The court may also order that the
municipality pay reasonable attorney fees.

Source: L. 75: Entire part added, p. 1412, § 1, effective July 1.

38-6-213. Amendments - new parties - notice. Amendment to the petition or to any
paper or record in the proceedings shall be permitted by the court whenever necessary to a fair
hearing and final determination of the questions involved. Should it become necessary at any
stage of the proceedings to bring in a new party, the court has the power to make such rule or
order in relation thereto as may be deemed reasonable and proper. The court also has the power
to make all necessary rules and orders for notice to persons of the pendency of the proceedings.

Source: L. 75: Entire part added, p. 1412, § 1, effective July 1.

38-6-214. Decree - copy to municipality - payments - collection of assessments. After
the trial hearings and determination of all objections to said report, the court shall make its
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judgment and decree. The decree shall describe the property so condemned and state the owner
thereof and shall describe the property against which special assessments have been made and
the amounts thereof. When said judgment and decree have been made by the court, the clerk of
said court shall make a certified copy thereof and after thirty days deliver the same to the
municipality. Unless other provision is made in the charter of the municipality for the payment
of said awards, the legislative body, within ninety days after the date of said decree, shall make
the necessary appropriation for the payment of the compensation for the property condemned.
The proper officers of the municipality shall compensate the respective parties entitled thereto.
The municipality shall also provide for the collection of such special assessments as have been
confirmed by the final decree of the court.

Source: L. 75: Entire part added, p. 1413, § 1, effective July 1.

38-6-215. Municipality may dismiss proceedings. The attorney for the municipality
commencing the proceedings has the right to withdraw said proceedings or to dismiss the same
as to one or more of said defendants or as to one or more parcels of property, without prejudice,
at any stage of the proceedings, and the petitioner shall pay the costs thereof.

Source: L. 75: Entire part added, p. 1413, § 1, effective July 1.

38-6-216. Ownership in controversy - award. If the ownership of any property
condemned or damaged is in controversy, the amount awarded in payment of said property or the
damage thereto shall be paid into the registry of said court for the use of the successful claimants
of said property as their respective interests appear to the court. All disputes as to ownership of
property taken or damaged shall be tried to the court.

Source: L. 75: Entire part added, p. 1413, § 1, effective July 1.
ARTICLE 7

Eminent Domain by
Urban Renewal Authorities - Vesting

38-7-101. Motion for vesting - contents. (1) In any proceeding initiated by an urban
renewal authority, as defined in section 31-25-103, C.R.S., under the provisions of article 1 of
this title, the petitioner or any respondent, at any time after the petition has been filed and before
judgment is entered in the proceeding, may file a written verified motion requesting that,
immediately or at some specified later date, the petitioner be vested with fee simple title, or
some lesser estate, interest, or easement, as may be required, to the real property, or a specified
portion thereof, which is the subject of the proceeding, and be authorized to take possession of
and use such property. Any motion filed by any respondent shall affect, and be limited in
application to, the property in which the said respondent has an interest. All the owners of
property must join in any motion filed by any respondent under this section, unless one or more
of the owners of record cannot by due diligence be found, in which instance this fact shall be
stated in the motion.

Colorado Revised Statutes 2022 Page 53 of 666 Uncertified Printout



(2) The motion described in subsection (1) of this section, referred to in this article as the
"motion for vesting", shall set forth:

(a) An accurate description of the property to which the motion relates and the estate or
interest sought to be acquired or divested; but, in any motion for vesting filed by any respondent,
the interest sought to be divested shall be the interest described in the petition in eminent
domain; and

(b) The names of the owners of record of the property described in the motion for
vesting; and

(c) The date upon which it is requested that the estate or interest sought to be acquired or
divested shall vest in the petitioner and the date upon which it is requested that the petitioner
shall be entitled to possession and use of the subject property.

Source: L. 69: p. 357, § 1. C.R.S. 1963: § 50-7-1.

Cross references: For the definition of an urban renewal authority, see § 31-25-103
(8.5); for proceedings and procedure for taking private property, see part 1 of article 1 of this
title.

38-7-102. Motion for vesting - procedure with respect thereto. (1) The court shall set
a date, not less than twenty-one days after the filing of such motion, for the hearing thereon, and
the court shall require at least fourteen days' notice to be given to each party to the proceeding
whose interests would be affected by the taking requested. The averments in the motion and the
necessity for the vesting of title, or some lesser estate, prior to the final determination of just
compensation are deemed admitted unless such averments are controverted in a responsive
pleading filed at or before the hearing on the motion for vesting.

(2) At the hearing on the motion for vesting, if such averments have been controverted in
responsive pleadings filed at or before the said hearing and if the court has not previously, in the
same proceeding, determined the same, the court shall first hear and determine the following
matters:

(a) The authority of the petitioner to exercise the right of eminent domain;

(b) Whether the property described in the motion for vesting is subject to the exercise of
the right of eminent domain;

(c) Whether the right of eminent domain is being properly exercised in the particular
proceeding.

(3) Failure to raise the issues enumerated in subsection (2) of this section, at or before
the hearing on the motion for vesting, constitutes a waiver insofar as the said issues relate to the
property described in the motion for vesting. The court's order thereon is a final order, and an
appeal may be obtained for the review thereof by either party within twenty-one days after the
entry of such order, but not thereafter unless the appellate court, on good cause shown, shall,
within the twenty-one-day period, extend the time for obtaining an appeal. Appellate review
shall not stay the other proceedings under this article, unless the appeal was obtained by the
petitioner or unless an order staying such further proceedings is entered by the appellate court
upon a showing of irreparable injury.

(4) If the issues enumerated under subsection (2) of this section are determined in favor
of the petitioner and further proceedings are not stayed or if further proceedings are stayed and
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the appeal results in a determination in favor of the petitioner, the court shall hear and determine
all matters raised in and relating to the motion for vesting. If the foregoing matters are
determined in favor of the petitioner, the court shall appoint three disinterested commissioners,
who shall be freeholders, to assess the compensation to which the respondents named in the
motion for vesting may be entitled by reason of the appropriation of the petitioner.

(5) The commissioners, before entering upon the duties of their office, shall take an oath
to faithfully and impartially discharge their duties as commissioners. Any one of them may
administer oaths to witnesses produced before them. The commissioners shall forthwith view the
property, hear such testimony, and consider such evidence as is reasonably necessary to enable
them to make a preliminary finding of an amount constituting just compensation for the taking of
the property of the respondents named in the motion for vesting. The commissioners shall
forthwith make, subscribe, and file with the clerk of the court in which such proceedings are had
a certified report meeting the requirements of section 38-1-115. Upon the motion of the
petitioner filed within fourteen days of receipt of the notice provided for in section 38-7-103 (1),
the court shall review the said report of the commissioners, and, upon good cause shown by the
petitioner, the court may order a new report by the same or different commissioners, and the said
order shall void the report objected to. The new commissioners appointed, if any, and the new
report shall be in accordance with the provisions of this article.

(6) Such preliminary finding of just compensation and any deposit made or security
provided pursuant thereto shall not be evidence in the further proceedings to ascertain finally the
just compensation to be paid and shall not be disclosed in any manner to a jury impaneled in
such proceedings.

Source: L. 69: p. 358, § 1. C.R.S. 1963: § 50-7-2. L. 2014: (1), (3), and (5) amended,
(HB 14-1347), ch. 208, p. 769, § 4, effective July 1.

Cross references: For contents of the report or verdict in eminent domain proceedings,
see § 38-1-115.

38-7-103. Vesting of title - procedure. (1) When the certified report of the
commissioners is filed with the clerk of the court, the said clerk shall forthwith notify all parties
named in the motion for vesting of the filing of the said report and of the amount preliminarily
found to constitute just compensation.

(2) Within seven days of receipt of the notice described in subsection (1) of this section,
the petitioner shall deposit with the court or the clerk of the court, for the use of the respondent
named in the motion for vesting, the sum of money preliminarily found to constitute just
compensation by the commissioners. If the petitioner has filed a motion for a new report under
section 38-7-102 (5), the deposit shall not be due until seven days following the court's ruling on
the said motion, if the motion is denied. If the motion is granted by the court, a new notice shall
be sent by the clerk upon receipt of the new report.

(3) Upon payment into the court or the clerk of the court of the sum described in
subsection (2) of this section by the petitioner, the court shall enter an order vesting in the
petitioner the fee simple title, or such lesser estate, interest, or easement, as may be required, to
the property as requested in the motion for vesting at such date as the court considers proper, and
fixing a date on which the petitioner is authorized to take possession of and to use the property.

Colorado Revised Statutes 2022 Page 55 of 666 Uncertified Printout



A certified copy of said order shall be recorded and indexed in the recorder's office of the county
in which the property is located in like manner and with like effect as if it were a deed of
conveyance from the owners and parties interested to the proper parties. If there is more than one
person interested as owner or otherwise in the property and they are unable to agree upon the
nature, extent, or value of their respective interests in the total amount of compensation so
ascertained and assessed on an undivided basis, the nature, extent, or value of said interests shall
be determined according to law in a separate and subsequent proceeding and distribution made
among the several claimants.

(4) At the request of any affected party and upon his showing of undue hardship or other
good cause, the petitioner's authority to take possession of the property shall be postponed for
more than fourteen days after the date of such vesting of title or more than twenty-one days after
the entry of such order when the order does not vest title in the petitioner. If postponement
occurs, such party shall pay to the petitioner a reasonable rental for such property, the amount
thereof to be determined by the court.

Source: L. 69: p. 359, § 1. C.R.S. 1963: § 50-7-3. L. 2014: (2) and (4) amended, (HB
14-1347), ch. 208, p. 769, § 5, effective July 1.

38-7-104. Withdrawals from deposit. Upon proper application to the court or by
stipulation between the parties, the respondent may withdraw from the sum deposited pursuant
to section 38-7-103 (2) an amount not to exceed three-fourths of the highest valuation evidenced
by testimony presented by the petitioner to the commissioners, unless the petitioner agrees to a
larger withdrawal. All parties interested in the property sought to be acquired shall be required to
consent and agree to any such withdrawal. Any such withdrawal of said deposit shall be a partial
payment of the amount of total compensation to be paid and shall be deducted by the clerk of the
court from any award or verdict entered thereafter. Any party making such withdrawal shall
refund to the clerk of the court, upon the entry of a proper court order, any portion of the amount
so withdrawn which exceeds the amount finally ascertained in the proceeding to be just
compensation or damages, costs, or expenses owing to such party.

Source: L. 69: p. 360, § 1. C.R.S. 1963: § 50-7-4.

38-7-105. Construction of article. The right to take possession and title prior to the
final judgment as prescribed in this article is in addition to any other right, power, or authority
otherwise conferred by law and shall not be construed as abrogating, limiting, or modifying any
such other right, power, or authority, including the rights, powers, and authorities granted in
articles 1 to 6 of this title. Should the provisions of this article be invoked by any party, the final
determination of the amount constituting just compensation shall be determined pursuant to the
provisions of article 1 of this title.

Source: L. 69: p. 360, § 1. C.R.S. 1963: § 50-7-5.

Cross references: For computing damages and compensation, see § 38-1-114.
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38-7-106. Commissioners - other articles. Nothing in this article shall be construed to
prevent a commissioner appointed under this article from being appointed pursuant to the
provisions of articles 1 to 6 of this title in the same eminent domain proceeding. Nothing in this
article shall prevent the appointment of a commissioner, for purposes of this article, who has
previously been appointed in the same proceeding under the provisions of article 1 of this title.

Source: L. 69: p. 360, § 1. C.R.S. 1963: § 50-7-6.

Cross references: For the appointment of a board of commissioners to determine just
compensation, see § 38-1-105 (1).

38-7-107. Interest. The petitioner shall pay interest as provided in section 38-1-116;
except that no interest shall be allowed on that portion of the award which the respondent
received or could have received as a partial payment by withdrawal from the sum deposited by
the petitioner pursuant to section 38-7-103 (2).

Source: L. 69: p. 360, § 1. C.R.S. 1963: § 50-7-7.
Cross references: For the interest on an award, see § 38-1-116.
FRAUDS - STATUTE OF FRAUDS
ARTICLE 8
Fraudulent Transfers

Law reviews: For article, "Representing the Debtor: Counsel Beware", see 23 Colo.
Law. 539 (1994); for article, "Overcoming Difficulties in Collecting Child Support and
Maintenance", see 24 Colo. Law. 2725 (1995); for article, "Litigating Claims under the Colorado

Uniform Fraudulent Transfer Act", see 45 Colo. Law. 35 (April 2016).

38-8-101. Short title. This article shall be known and may be cited as the "Colorado
Uniform Fraudulent Transfer Act".

Source: L. 91: Entire article added, p. 1681, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 12
in the uniform act. Colorado placed it here and renumbered the succeeding sections accordingly.
Colorado also used its own numbering system for subsections and paragraphs within sections.

Where necessary, these changes will be noted in the comments.

38-8-102. Definitions. As used in this article, unless the context otherwise requires:
(1) "Affiliate" means:
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(a) A person who directly or indirectly owns, controls, or holds with power to vote
twenty percent or more of the outstanding voting securities of the debtor, other than a person
who holds the securities:

(D) As a fiduciary or agent without sole discretionary power to vote the securities; or

(IT) Solely to secure a debt, if the person has not exercised the power to vote;

(b) A corporation, twenty percent or more of whose outstanding voting securities are
directly or indirectly owned, controlled, or held with power to vote, by the debtor or a person
who directly or indirectly owns, controls, or holds with power to vote, twenty percent or more of
the outstanding voting securities of the debtor, other than a person who holds the securities:

(D) As a fiduciary or agent without sole power to vote the securities; or

(IT) Solely to secure a debt, if the person has not in fact exercised the power to vote;

(c) A person whose business is operated by the debtor under a lease or other agreement,
or a person substantially all of whose assets are controlled by the debtor; or

(d) A person who operates the debtor's business under a lease or other agreement or
controls substantially all of the debtor's assets.

(2) "Asset" means property of a debtor. "Asset" shall not include:

(a) Property to the extent it is encumbered by a valid lien;

(b) Property to the extent it is generally exempt immediately prior to the time of transfer
under nonbankruptcy law; or

(c) An interest in property held in tenancy by the entireties to the extent it is not subject
to process by a creditor holding a claim against only one tenant.

(3) "Claim" means a right to payment, whether or not the right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured.

(4) "Control" of a debtor or debtor's property by another person does not include conduct
undertaken by the other person to enforce rights existing under a valid agreement, entered into in
good faith and not primarily for the purpose of obtaining control of the debtor or the debtor's
property, including without limitation a lease of such property.

(5) "Creditor" means a person who has a claim.

(6) "Debt" means liability on a claim.

(7) "Debtor" means a person who is liable on a claim.

(8) "Insider" means:

(a) If the debtor is an individual:

(I) A relative of the debtor or of a general partner of the debtor;

(IT) A partnership in which the debtor is a general partner;

(IIT) A general partner in a partnership described in subparagraph (II) of this paragraph
(a); or

(IV) A corporation of which the debtor is a director, officer, or person in control;

(b) If the debtor is a corporation:

(I) A director of the debtor;

(IT) An officer of the debtor;

(IIT) A person in control of the debtor;

(IV) A partnership in which the debtor is a general partner;

(V) A general partner in a partnership described in subparagraph (IV) of this paragraph
(b); or
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(VI) A relative of a general partner, director, officer, or person in control of the debtor;

(c) If the debtor is a partnership:

(I) A general partner in the debtor;

(I A relative of a general partner in, or a general partner of, or a person in control of the
debtor;

(IIT) Another partnership in which the debtor is a general partner;

(IV) A general partner in a partnership described in subparagraph (III) of this paragraph
(c); or

(V) A person in control of the debtor;

(d) An affiliate, or an insider of an affiliate as if the affiliate were the debtor; or

(e) A managing agent of the debtor.

(9) "Lien" means a charge against or an interest in property to secure payment of a debt
or performance of an obligation, and includes a security interest created by agreement, a judicial
lien obtained by legal or equitable process or proceedings, a common-law lien, or a statutory
lien.

(10) "Person" means an individual, partnership, corporation, association, organization,
government or governmental subdivision or agency, business trust, estate, trust, or any other
legal or commercial entity.

(11) "Property" means anything that may be the subject of ownership.

(12) "Relative" means an individual related by consanguinity within the third degree as
determined by the common law, a spouse, or an individual related to a spouse within the third
degree as so determined, and includes an individual in an adoptive relationship within the third
degree.

(13) "Transfer" means every mode, direct or indirect, absolute or conditional, voluntary
or involuntary, of disposing of or parting with an asset or an interest in an asset, and includes
payment of money, release, lease, and creation of a lien or other encumbrance.

(14) "Valid lien" means a lien that is effective against the holder of a judicial lien
subsequently obtained by legal or equitable process or proceedings.

Source: L. 91: Entire article added, p. 1681, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 1 in
the uniform act. In the introductory portion to this section, after the word "article", Colorado
added a comma and the words "unless the context otherwise requires”". In the introductory
portion to subsection (2), Colorado replaced a comma with a period and changed the words "but
the term does not include" to "Asset' shall not include". In subsection (2)(b), after "exempt",
Colorado added "immediately prior to the time of transfer". The definition of "control" in
subsection (4) has been added and subsequent definitions renumbered accordingly. In subsection
(8), the word "means" has been substituted for "includes".

38-8-103. Insolvency. (1) A debtor is insolvent if the sum of the debtor's debts is
greater than all of the debtor's assets at a fair valuation.

(2) A debtor who is generally not paying his debts as they become due is presumed to be
insolvent.
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(3) A partnership is insolvent under subsection (1) of this section if the sum of the
partnership's debts is greater than the aggregate of all of the partnership's assets, at a fair
valuation, and the sum of the excess of the value of each general partner's nonpartnership assets
over the partner's nonpartnership debts.

(4) Assets under this section do not include property that has been transferred,
concealed, or removed with intent to hinder, delay, or defraud creditors or that has been
transferred in a manner making the transfer voidable under this article.

(5) Debts under this section do not include an obligation to the extent it is secured by a
valid lien on property of the debtor not included as an asset.

Source: L. 91: Entire article added, p. 1684, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 2 in
the uniform act. In subsection (3), the phrase "at a fair valuation" has been moved from
immediately after "aggregate" to immediately after the first "assets".

38-8-104. Value. (1) Value is given for a transfer or an obligation if, in exchange for the
transfer or obligation, property is transferred or an antecedent debt is secured or satisfied, but
value does not include an unperformed promise made otherwise than in the ordinary course of
the promisor's business to furnish support to the debtor or another person.

(2) For the purposes of sections 38-8-105 and 38-8-106, a person gives a reasonably
equivalent value if the person acquires an interest of the debtor in an asset pursuant to a regularly
conducted, noncollusive sale, foreclosing on assets subject to a lien, or pursuant to the execution
of a power of sale for the acquisition or disposition of the interest of the debtor upon default
under a mortgage, deed of trust, or security agreement.

(3) A transfer is made for present value if the exchange between the debtor and the
transferee is intended by them to be contemporanecous and is in fact substantially
contemporaneous.

Source: L. 91: Entire article added, p. 1684, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 3 in
the uniform act. In subsection (2), after "conducted,", the phrase "noncollusive foreclosure sale
or execution" has been changed to "noncollusive sale, foreclosing on assets subject to a lien, or
pursuant to the execution".

38-8-105. Transfers fraudulent as to present and future creditors. (1) A transfer
made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor's
claim arose before or after the transfer was made or the obligation was incurred, if the debtor
made the transfer or incurred the obligation:

(a) With actual intent to hinder, delay, or defraud any creditor of the debtor; or

(b) Without receiving a reasonably equivalent value in exchange for the transfer or
obligation, and the debtor:
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(I) Was engaged or was about to engage in a business or a transaction for which the
remaining assets of the debtor were unreasonably small in relation to the business or transaction;
or

(I) Intended to incur, or believed or reasonably should have believed that he would
incur, debts beyond his ability to pay as they became due.

(2) In determining actual intent under paragraph (a) of subsection (1) of this section,
consideration may be given, among other factors, to whether:

(a) The transfer or obligation was to an insider;

(b) The debtor retained possession or control of the property transferred after the
transfer;

(c) The transfer or obligation was disclosed or concealed;

(d) Before the transfer was made or obligation was incurred, the debtor had been sued or
threatened with suit;

(e) The transfer was of substantially all the debtor's assets;

(f) The debtor absconded;

(g) The debtor removed or concealed assets;

(h) The value of the consideration received by the debtor was reasonably equivalent to
the value of the asset transferred or the amount of the obligation incurred;

(1) The debtor was insolvent or became insolvent shortly after the transfer was made or
the obligation was incurred;

(j) The transfer occurred shortly before or shortly after a substantial debt was incurred;
and

(k) The debtor transferred the essential assets of the business to a lienor who transferred
the assets to an insider of the debtor.

Source: L. 91: Entire article added, p. 1685, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 4 in
the uniform act.

38-8-106. Transfers fraudulent as to present creditors. (1) A transfer made or
obligation incurred by a debtor is fraudulent as to a creditor whose claim arose before the
transfer was made or the obligation was incurred if the debtor made the transfer or incurred the
obligation without receiving a reasonably equivalent value in exchange for the transfer or
obligation and the debtor was insolvent at that time or the debtor became insolvent as a result of
the transfer or obligation.

(2) A transfer made by a debtor is fraudulent as to a creditor whose claim arose before
the transfer was made if the transfer was made to an insider for an antecedent debt, the debtor
was insolvent at that time, and the insider had reasonable cause to believe that the debtor was
insolvent.

Source: L. 91: Entire article added, p. 1686, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 5 in
the uniform act.
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38-8-107. When transfer is made or obligation is incurred. (1) For the purposes of
this article:

(a) A transfer is made:

(I) With respect to an asset that is real property other than a fixture, but including the
interest of a seller or purchaser under a contract for the sale of the asset, when the transfer is so
far perfected that a good-faith purchaser of the asset from the debtor against whom applicable
law permits the transfer to be perfected cannot acquire an interest in the asset that is superior to
the interest of the transferee; and

(IT) With respect to an asset that is not real property or that is a fixture, when the transfer
is so far perfected that a creditor on a simple contract cannot acquire a judicial lien otherwise
than under this article that is superior to the interest of the transferee.

(2) If applicable law permits the transfer to be perfected as provided in subsection (1) of
this section and the transfer is not so perfected before the commencement of an action for relief
under this article, the transfer is deemed made immediately before the commencement of the
action.

(3) If applicable law does not permit the transfer to be perfected as provided in
subsection (1) of this section, the transfer is made when it becomes effective between the debtor
and the transferee.

(4) A transfer is not made until the debtor has acquired rights in the asset transferred.

(5) An obligation is incurred:

(a) If oral, when it becomes effective between the parties; or

(b) If evidenced by a writing, when the writing executed by the obligor is delivered to or
for the benefit of the obligee.

Source: L. 91: Entire article added, p. 1686, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 6 in
the uniform act.

38-8-108. Remedies of creditors. (1) In an action for relief against a transfer or
obligation under this article, a creditor, subject to the limitations in section 38-8-109, may
obtain:

(a) Avoidance of the transfer or obligation to the extent necessary to satisfy the creditor's
claim;

(b) An attachment or other provisional remedy against the asset transferred or other
property of the transferee in accordance with the procedure prescribed by the Colorado rules of
civil procedure;

(c) With respect to a transfer made or obligation incurred that is fraudulent under section
38-8-105 (1)(a), a judgment for one and one-half the value of the asset transferred or for one and
one-half the amount necessary to satisfy the creditor's claim, whichever is less, together with the
creditor's actual costs; except that any judgment entered against a person under this paragraph (c)
is in lieu of, not in addition to, a judgment against the same person under section 38-8-109 (2).
No judgment may be entered pursuant to this paragraph (c) against a person other than the debtor
unless that person also acts with wrongful intent as defined in section 38-8-105 (1)(a); otherwise,
judgment for money damages against a person other than the debtor may be entered only as
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provided in section 38-8-109. No judgment may be entered under this paragraph (c) unless a
court of competent jurisdiction enters or has entered a judgment or order establishing the validity
of the creditor's claim against the debtor.

(d) Subject to applicable principles of equity and in accordance with applicable rules of
civil procedure:

(I) An injunction against further disposition by the debtor or a transferee, or both, of the
asset transferred or of other property;

(I) Appointment of a receiver to take charge of the asset transferred or of other property
of the transferee; or

(IIT) Any other relief the circumstances may require.

(2) If a creditor has obtained a judgment on a claim against the debtor, the creditor, if the
court so orders, may levy execution on the asset transferred or its proceeds.

Source: L. 91: Entire article added, p. 1687, § 1, effective July 1. L. 2014: (1) amended,
(HB 14-1302), ch. 143, p. 489, § 1, effective May 2.

38-8-109. Defenses, liability, and protection of transferee. (1) A transfer or obligation
is not voidable under section 38-8-105 (1)(a) against a person who took in good faith and for a
reasonably equivalent value or against any subsequent transferee or obligee.

(2) Except as otherwise provided in this section, to the extent a transfer is voidable in an
action by a creditor under section 38-8-108 (1)(a), the creditor may recover judgment for the
value of the asset transferred, as adjusted under subsection (3) of this section, or the amount
necessary to satisfy the creditor's claim, whichever is less. The judgment may be entered against:

(a) The first transferee of the asset or the person for whose benefit the transfer was
made; or

(b) Any subsequent transferee other than a good-faith transferee or obligee who took for
value or from any subsequent transferee or obligee.

(3) If the judgment under subsection (2) of this section is based upon the value of the
asset transferred, the judgment must be for an amount equal to the value of the asset at the time
of the transfer, subject to adjustment as the equities may require.

(4) Notwithstanding voidability of a transfer or an obligation under this article, a good-
faith transferee or obligee is entitled, to the extent of the value given the debtor for the transfer or
obligation, to:

(a) A lien on or a right to retain any interest in the asset transferred;

(b) Enforcement of any obligation incurred; or

(c) A reduction in the amount of the liability on the judgment.

(5) A transfer is not voidable under section 38-8-105 (1)(b) or 38-8-106 if the transfer
results from:

(a) Termination of a lease upon default by the debtor when the termination is pursuant to
the lease and applicable law; or

(b) Enforcement of a security interest in compliance with the provisions of the "Uniform
Commercial Code - Secured Transactions", article 9 of title 4, C.R.S.

(6) A transfer is not voidable under section 38-8-106 (2):

(a) To the extent the insider gave new value to or for the benefit of the debtor after the
transfer was made unless the new value was secured by a valid lien;
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(b) If made in the ordinary course of business or financial affairs of the debtor and the
insider; or

(c) If made pursuant to a good-faith effort to rehabilitate the debtor and the transfer
secured present value given for that purpose as well as an antecedent debt of the debtor.

Source: L. 91: Entire article added, p. 1687, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 8 in
the uniform act. In subsection (2) (b), the phrase "or obligee" has been added after "transferee" in
both places where "transferee" appears.

38-8-110. Extinguishment of cause of action. (1) A cause of action with respect to a
fraudulent transfer or obligation under this article is extinguished unless action is brought:

(a) Under section 38-8-105 (1)(a), within four years after the transfer was made or the
obligation was incurred or, if later, within one year after the transfer or obligation was or could
reasonably have been discovered by the claimant;

(b) Under section 38-8-105 (1)(b) or 38-8-106 (1), within four years after the transfer
was made or the obligation was incurred; or

(c) Under section 38-8-106 (2), within one year after the transfer was made or the
obligation was incurred.

Source: L. 91: Entire article added, p. 1689, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 9 in
the uniform act.

38-8-111. Supplementary provisions. Unless displaced by the provisions of this article,
the principles of law and equity, including the law merchant and the law relating to principal and
agent, estoppel, laches, fraud, misrepresentation, duress, coercion, mistake, insolvency, or other
validating or invalidating cause, supplement the provisions of this article.

Source: L. 91: Entire article added, p. 1689, § 1, effective July 1.

Editor's note - Colorado legislative change: This section was numbered as section 10
in the uniform act.

38-8-112. Uniformity of application and construction. This article shall be applied
and construed to effectuate its general purpose to make uniform the law with respect to the
subject of this article.

Source: L. 91: Entire article added, p. 1689, § 1, effective July 1.
Editor's note - Colorado legislative change: This section was numbered as section 11
in the uniform act. Colorado deleted the phrase "among states enacting it" from the end of this

section.
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ARTICLE 10
Frauds - Statute of Frauds

Cross references: For formal requirements for defense of statute of frauds, see § 4-2-
201; for modification, rescission, and waiver of contract, see § 4-2-209; for nature of a sale on
approval and sale or return, see § 4-2-326; for pleading fraud as a defense, see C.R.C.P. 8.

38-10-101. Conveyances to defraud. Every conveyance of any estate or interest in the
lands, or the rents and profits of lands, and every charge upon lands, or upon the rents and profits
thereof, made or created with the intent to defraud prior or subsequent purchasers for a valuable
consideration of the same lands, rents, or profits, as against such purchasers, shall be void.

Source: R.S. p. 337, § 1. G.L. § 1251. G.S. § 1510. R.S. 08: § 2655. C.L. § 5100. CSA:
C.71,§ 1. CRS 53: § 59-1-1. C.R.S. 1963: § 59-1-1.

Cross references: For the statute of frauds as an affirmative defense, see C.R.C.P. 8(c).

38-10-102. Purchaser with notice - prior grantee privy. No such conveyance or
charge shall be deemed fraudulent in favor of a subsequent purchaser, who has actual or legal
notice thereof at the time of his purchase, unless it appears that the grantee in such conveyance
or person to be benefited by such charge was privy to the fraud intended.

Source: R.S. p. 338, § 2. G.L. § 1252. G.S. § 1511. R.S. 08: § 2656. C.L. § 5101. CSA:
C.71,§ 2. CRS 53: § 59-1-2. C.R.S. 1963: § 59-1-2.

38-10-103. Conveyance determinable at will of grantor void. Every conveyance or
charge of or upon any estate or interest in lands containing any provision for the revocation,
determination, or alteration of such estate or interest, or any part thereof, at the will of the
grantor shall be void as against subsequent purchasers from such grantor, for a valuable
consideration, of any estate or interest so liable to be revoked, determined, or altered by such
grantor, by virtue of the power reserved or expressed in such prior conveyance or charge.

Source: R.S. p. 338, § 3. G.L. § 1253. G.S. § 1512. R.S. 08: § 2657. C.L. § 5102. CSA:
C.71, § 3. CRS 53: § 59-1-3. C.R.S. 1963: § 59-1-3.

38-10-104. Power to revoke and reconvey. When the power to revoke a conveyance of
any lands or the rents and profits thereof and to reconvey the same is given to any person other
than the grantor in such conveyance and such person thereafter conveys the same lands, rents, or
profits to a purchaser for a valuable consideration, such subsequent conveyance shall be valid in
the same manner and to the same extent as if the power of revocation were recited therein and
the intent to revoke the former conveyance expressly declared.

Source: R.S. p. 338, § 4. G.L. § 1254. G.S. § 1513. R.S. 08: § 2658. C.L. § 5103. CSA:
C.71,§4. CRS 53: § 59-1-4. C.R.S. 1963: § 59-1-4.
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38-10-105. Conveyance before power vests. If a conveyance to a purchaser under
section 38-10-103 or 38-10-104 is made before the person making the same is entitled to execute
his power of revocation, it shall nevertheless be valid from the time the power of revocation
actually vests in such person, in the same manner and to the same extent as if then made.

Source: R.S. p. 338, § 5. G.L. § 1255. G.S. § 1514. R.S. 08: § 2659. C.L. § 5104. CSA:
C.71,§ 5. CRS 53: § 59-1-5. C.R.S. 1963: § 59-1-5.

Cross references: For a conveyance determinable at the will of the grantor being void,
see § 38-10-103; for the validity of the power to revoke a conveyance and reconvey, see § 38-10-
104.

38-10-106. Conveyance - trust - power must be in writing. No estate or interest in
lands, other than leases for a term not exceeding one year, nor any trust or power over or
concerning lands or in any manner relating thereto shall be created, granted, assigned,
surrendered, or declared, unless by act or operation of law, or by deed or conveyance in writing
subscribed by the party creating, granting, assigning, surrendering, or declaring the same, or by
his lawful agent thereunto authorized by writing.

Source: R.S. p. 338, § 6. G.L. § 1256. G.S. § 1515. R.S. 08: § 2660. C.L. § 5105. CSA:
C.71, § 6. CRS 53: § 59-1-6. C.R.S. 1963: § 59-1-6.

38-10-107. Not to affect will or trusts by operation of law. Section 38-10-106 shall
not be construed to affect in any manner the power of the testator in the disposition of his real
estate by a last will and testament nor to prevent any trust from arising or being extinguished by
implication or operation of law.

Source: R.S. p. 338, § 7. G.L. § 1257. G.S. § 1516. R.S. 08: § 2661. C.L. § 5106. CSA:
C.71,§ 7. CRS 53: § 59-1-7. C.R.S. 1963: § 59-1-7.

38-10-108. Contracts for interests in land - must be written. Every contract for the
leasing for a longer period than one year or for the sale of any lands or any interest in lands is
void unless the contract or some note or memorandum thereof expressing the consideration is in
writing and subscribed by the party by whom the lease or sale is to be made.

Source: R.S. p. 339, § 8. G.L. § 1258. G.S. § 1517. R.S. 08: § 2662. C.L. § 5107. CSA:
C. 71, § 8. CRS 53: § 59-1-8. C.R.S. 1963: § 59-1-8.

38-10-109. Authorized agent may subscribe instrument. Every instrument required to
be subscribed by any party under section 38-10-108 may be subscribed by the agent of such
party lawfully authorized by writing.

Source: R.S. p. 339, § 9. G.L. § 1259. G.S. § 1518. L. 1887: p. 274, § 1. R.S. 08: §
2663. C.L. § 5108. CSA: C. 71, § 9. CRS 53: § 59-1-9. C.R.S. 1963: § 59-1-9.
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38-10-110. Courts may enforce specific performance. Nothing in this article shall be
construed to abridge the powers of courts of equity to compel the specific performance of
agreements in cases of part performance of such agreement.

Source: R.S. p. 339, § 10. G.L. § 1260. G.S. § 1519. R.S. 08: § 2664. C.L. § 5109.
CSA: C. 71, § 10. CRS 53: § 59-1-10. C.R.S. 1963: § 59-1-10.

38-10-111. Trusts for use of grantor void against creditors. All deeds of gift, all
conveyances, and all transfers or assignments, verbal or written, of goods, chattels, or things in
action, or real property, made in trust for the use of the person making the same shall be void as
against the creditors existing of such person.

Source: R.S. p. 339, § 11. G.L. § 1261. G.S. § 1520. R.S. 08: § 2665. L. 21: p. 339, § 1.
C.L.§5110. CSA: C. 71, § 11. CRS 53: § 59-1-11. C.R.S. 1963: § 59-1-11.

38-10-111.5. Trusts to establish or maintain eligibility for certain public assistance
void - exceptions. Any trust established by or for a person that consists of the person's individual
assets, income, or property of any kind is void for the purpose of establishing or maintaining
eligibility for any public assistance as provided by article 2 of title 26, child care assistance as
provided by part 1 of article 4 of title 26.5, or medical assistance as provided by articles 4, 5, and
6 of title 25.5, unless the trust is established in accordance with the provisions of sections 15-14-
412.6 to 15-14-412.9.

Source: L. 94: Entire section added, p. 1604, § 12, effective July 1. L. 2000: Entire
section amended, p. 1836, § 16, effective January 1, 2001. L. 2006: Entire section amended, p.
2022, § 117, effective July 1. L. 2022: Entire section amended, (HB 22-1295), ch. 123, p. 865, §
122, effective July 1.

38-10-112. Void agreements. (1) Except for contracts for the sale of goods which are
governed by section 4-2-201, C.R.S., and lease contracts which are governed by section 4-2.5-
201, C.R.S., in the following cases every agreement shall be void, unless such agreement or
some note or memorandum thereof is in writing and subscribed by the party charged therewith:

(a) Every agreement that by the terms is not to be performed within one year after the
making thereof;

(b) Every special promise to answer for the debt, default, or miscarriage of another
person;

(c) Every agreement, promise, or undertaking made upon consideration of marriage,
except mutual promises to marry.

(2) Repealed.

Source: R.S. p. 339, § 12. G.L. § 1262. G.S. § 1521. R.S. 08: § 2666. C.L. § 5111.
CSA: C. 71, § 12. CRS 53: § 59-1-12. C.R.S. 1963: § 59-1-12. L. 69: p. 392, § 1. L. 77: (2)
repealed, p. 340, § 47, effective January 1, 1978. L. 91: (1) amended, p. 321, § 5, effective July
1, 1992.
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38-10-113. Goods sold at auction - memorandum. Whenever goods are sold at
auction, and the auctioneer at the time of sale enters in a sale book a memorandum specifying
the nature and price of the property sold, the terms of sale, the name of the purchaser, and the
name of the person for whose account the sale is made, such memorandum shall be deemed a
note of the contract of such sale within the meaning of section 38-10-112.

Source: R.S. p. 339, § 13. G.L. § 1263. G.S. § 1522. R.S. 08: § 2667. C.L. § 5112.
CSA: C. 71, § 13. CRS 53: § 59-1-13. C.R.S. 1963: § 59-1-13.

38-10-114. No delivery or change of possession - effect. Except as otherwise provided
in section 4-2-402 or 4-2.5-308, C.R.S., or except where evidence of the transaction is included
in the central registry maintained with respect to transactions relating to title to such goods and
chattels, or is duly noted on the certificate of title to such goods and chattels by the authority
issuing such certificate, or is included in the records of the proper filing office for a security
interest in such goods and chattels under section 4-9-501, C.R.S., or is a transaction described in
section 4-9-309 or 4-9-310, C.R.S., every sale made by a vendor of goods and chattels in his or
her possession or under his or her control and every assignment of goods and chattels, unless
each shall be accompanied by an immediate delivery and followed by an actual and continued
change of possession of things sold or assigned, shall be presumed to be fraudulent and void as
against the creditors of the vendor, or the creditors of the person making such assignment, or
subsequent purchasers in good faith, unless the party opposed to the effect of the presumption
shall establish that it is more probable than not that such sale or assignment was made by the
seller or assignor in good faith and without any actual intent to hinder, delay, or defraud
creditors or subsequent purchasers.

Source: R.S. p. 339, § 14. G.L. § 1264. G.S. § 1523. R.S. 08: § 2668. C.L. § 5113.
CSA: C. 71, § 14. CRS 53: § 59-1-14. C.R.S. 1963: § 59-1-14. L. 65: p. 1481, § 3. L. 83: Entire
section amended, p. 1446, § 1, effective July 1. L. 91: Entire section amended, p. 1689, § 2,
effective July 1; entire section amended, p. 321, § 6, effecti